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| IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION
BASHE ABDI Y(i)USUF, ET AL. *
-~
Plaintiffs, * Civil Action No. 1:04 CV 1360
&
V. %
*
MOHAMED ALI SAMANTAR *
*
Defendant *

MOTION FOR LEAVE TO FILE ADDITIONAL AUTHORITY
Pursuant to Local Rule 7(A), Defendant Mohamed Ali Samantar (“Defendant”), by and
through undersigned counsel, Spirer and Goldberg, P.C. and Shaughnessy, Volzer & Gagner,

P.C., respectfully moves for leave to submit as additional authority the decision by the United

States Court of Appeals for the Eleventh Circuit in Arce v. Garcia, 2005 U.S. App. Lexis 3505
(11" Cir. 2005) (aﬁachcd as Exhibit 1). The decision in Arce was issued on February 28, 2005,
the same day that I:)cfcndant filed his Reply to Plaintiffs’ Oppoéition to Motion to Dismiss the
First Amended Coimplaint for Lack of Personal Jurisdiction, Failure to State a Claim Upon
Which Relief Can ;Be Granted, and Lack of Subject Matter Jurisdiction (“Defendant’s Motion to
Dismiss™).

The court in Arce addresses the issue, present in this instant case, of the availability of
equitable tolling m the co1-1tcxt of claimms brought under the Torture Victim Protection Act, 28
U.S.C. § 1350 note, and the Alien Tort Claims Act, 28 U.S.C. § 1350. The reasoning of Arce,
in denying equitable tolling to plaintiffs situated similarly to those in the instant case, could

respectfully assist the Court in its decision on Defendant’s Motion to Dismiss.
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Plaintiffs’ counsel does not object to this motion for leave to file the Arce case as
additional authority. Plaintiffs’ counse! requested, however, two weeks to respond to the
reasoning of Arce,;and Defendant has no objection to that request.

WIIEREFORE, Defendant respectfully requests that this Court enter an ORDER
permitting Defendant to file the additional authority and consider Arce in its ruling on
Defendant’s Motion to Dismiss.

Respectfully submitted,
SHAUGHNESSY, VOLZER & GAGNER, P.C.
Noas, T K5
~ .
Harvey J. Velzer
VSB No. 24445
216 S. Patrick Street

Alexandria, VA 22314
(703) 549-0446

SPIRER & GOLDBERG, P.C.

/4

Fred B. Goldberg

7101 Wisconsin Avenue
Suite 1201

Bethesda, MD 20814
(301) 654-3300
Attorneys for Defendant
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LEXSEE 2005 U.S. APP. LEXIS 3505

JUAN ROMAGOZA ARCE, NERIS GONZALEZ, and CARLOS MAURICIO,
Plaintifls-Appellees versus JOSE GUILLERMO GARCIJA, an individunal, and
CARLOS EUGENIO VIDES-CASANOVA, an individual, Defendants-Appellants.

No. 02-14427

UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

2005 U.S. App. LEXIS 3505

February 28, 2005, Decided
February 28, 2005, Filed

PRIOR HISTORY: [*1] Appeal from the United
States District Court Southern District of Florida. D.C.
Doacket No. 99-08364 CV-DTKH.

DISFOSITION: REVERSED.

LexisNexjs(R) Headnotes

JUDGES: Bcfore TJOFLAT and CARNES, Circuit
Judges, and CONWAY *, District Judge.

* Homnorable Anne C. Conway, United States District
Judge for the Middle District of Florida, sitting by
designation.

OPINIONBY: TIOFLAT

OPINION:
TIOFLAT, Circuit Judge:
I

The three plaintiffs in this case are Salvadoran
refugees who claim that they were tortured by soldiers in
El Salvador during the coursc of a campaign of human-
vights violations by the Salvadoran military from 1979 to
1983.

The first plaintiff, Juan Romagoza Arce, claims that
be was kidnaped by government soldicrs on or about
December 12, 1980 and that he was tortured umtil
January 5, 1981, when he was released. Specifically,
Arce alleges that he was shot in the foot and hand, hung
from ropes made of sharp material, forced to undergo

electric shocks, pushed to the edge of the open door of a
helicopter with threats that he would be thrown out, and
severely beaten for failing to answer questions to his
captor's satisfaction. Arce arrived in the United States in
1983,

The second plaintiff, Neris Gonzalez, claims [*2]
that she was abducted by Salvadoran soldiers on
December 26, 1979 and detained for two weeks.
Gonzalez alleges that she was bumed with cigarettes,
stuck with needles under her fingemnails, asphyxiated
with 2 powderfilled rubber mask while shc received
clectric shocks, rcpeatedly raped, had a bed frame
balanced on her stomach when she was eight months
pregnant, foreed to drink the blood from an open wound
in 4 man's stomach, and severely beaten, She arrived in
the United States in 1997.

The third plaintiff, Carlos Mauricio, ¢laims that he
was kidnaped on June 13, 1983 and held for one and a
half weeks at the National Police Hezdquarters. Mauricio
alleges that he was interrogated while he had his hands
strung up behind his back. He also ¢laims that during his
interrogation he was severely beaten with a metal bar
covered with rubber. It appears that he arrived in the
United States in 1983,

The defendants in this case are Jose Garcia, the
minister of defense of El Salvador from 1979 to 1983,
and Carlos Vides-Casanova (Casanova), the director
general of El Salvador's National Guard during the same
period. Both defendants moved to the United States in
August 1989 and have since been [*3] residing in this
country as permanent residents. ‘
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On February 22, j2000, the plaintiffs bronght this
action against Garcia afnd Casanova in the United Siates
District Court for the Southern District of Florida. Their
complaint sought relicfbascd on two general theories. nl
One count relies on the Tarture Victim Protection Act of
1991 (TVPA), 28 U.S.C. § 1350 note (2000). The
others rcly on the Alien Torl Claims Act (ATCA), 28
US.C. § 1350 (2000), and its conpection with
corresponding causes of action,

nl The plaintiffs describe the defcndants'
acts with different terms, ranging from crimes
against humanity lo arbitrary detention, and from
torture  to  crue], inhuman, and degrading
treatment. We jfocus on the gravamen on the
plaintiffs’ claims and not the different ways in
which they are styled.

The defendants filed an answer asserting several
defenses, including lack of subject-matter jurisdiction
and the running of the statute of limitations. On April 27,
2001, the [*4] defendants filed a "motion for judgment
on the pleadings" on statute-of-limitations grounds,
contending that the  acts of which the plaintiffs
complained occurred morc than ten years prior to the
lawsuit. In a sparse one-page order, the district court
rejected this motion, Holding thar the plaintiffs’ claims
"werc [equitably] tolled at lcast until the Salvadoran civil
war ended on Januaryil6, 1992, which is the date the
Salvadoran Peace Accords were negotiated under the
auspices of the United Nations, and thc independence of
the judiciary was restored in El Salvador." The
defendants immediately lilcd a "motion for amendment
of judgment," arguing ithat the court should not have
tolled the statute of limitations bccause the defendants
were subject to service of process for morc than ten years
following the last alléged act of torture. Thc court
rejected this motion without explanation.

On October 23, 2091, the defendants filed a "motion
to dismiss [for lack of) subject matter jurisdiction.” They
argued that the plaintiffs had failed to state a cause of
action under the ATCA. Three days later, they filed a
motion for "judgment on the pleadings [for] failure to
state a claim," raising [*5] similar arguments. At that
time, they also filed a "motion to dismiss [due to the]

statute of limitations" and a "motion for judgment on the

pleadings [due 1o the] statute of limitations,” which were
virtua]ly identical to eaclh other. The plaintiffs responded
that these motions werc redundant and untimely, The
district court issucd an omnibus order denying, without
cxplanation, all of the mbtions except the last two.

At trial, the jury awarded the three plaintiffs § 54.6
million in compensatory and punitive damages, The

defendants filed a motion styled "Motion for Judgment
as a Matter of Law and/or Motion for New Trial/Statute
of Limitations," arguing that the verdicts should be
overturned because the plaintiffs’ claims were time-
barred. The court denied this motion without written
explanation, The defendants now appeal, contending that
the diswict court should have dismissed the plaintiffs'
ATCA and TVPA claims under the relevant statutes of
limitations.

This opinjon focuses on two issues. First, in Part II,
we discuss whether we have subjcctumatter jurisdiction.
Second, in Part III, we discuss whether the plaintiffs
asscrted a cause of action within the relevant statute of
[*6] limitations. We conclude that although we have
jurisdiction, the plaintiffs failed to assert a cause of
action within the statute of limitations. Accordingly, we
reverse the district court’s judgment.

1L

As stated abavc, the plaintiffs bring claims based on
the TVPA and the ATCA. Before wc evaluate these
claims, we must determinc whether we have jurisdiction
because courts have a duty to consider their subject-
matter jurisdiction sua spomte. TVA v. Whitman, 336
F.3d 1236, 1257 n,34 (11th Cir. 2003),

One potential basis for jurisdiction is federal-
question jurisdiction under section 1331: “"The district
courts shall have original jurisdiction of all civil actions
arising under the Constitution, laws, or treaties of the
United States." 28 U.S.C. § 1331 (2000). Here, federal-
question jurisdiction applies because the plaintiffs' first
claim for relief is brought under the TVPA, which
provides a federal cause of action against "an individual
who, under actual or apparent authority, or coler of law,
of any foreign nation" subjccts another to torture or
extrajudicial killing. 28 U.S.C. § 1350 note-(2000).

In turn, this [*7] federal-question jurisdiction
predicated upon the TVPA also provides jurisdiction for
the remainder of the plaintiffs' claims -- including those
causes of action relying on thc ATCA -- based on the
same underlying acts of torturc under principles of
supplementa] jurisdicion. See 28 US.C. § 1367(a)
(2000) (giving district courts "supplemental jurisdiction
over all claims . . . that are so related to elaims in the
action within such original jurisdiction that they form
part of the same casc or controversy under Article IIT of
the Umited States Constitution"). Accordingly, this court
has jurisdiction to hear all of the plaintiffs claims. n2
Having established jurisdiction, we will now address
whether the plaintiffs pursued their claims too late.

n2 The conclusion that we have federal-
question jurisdiction says nothing about other
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potential bases of jurisdiction, such as jurisdiction
under the ATCA for torts in violation of the law
of nations. 28 IU.S.C. § 1350 (2000); see also
Sosa v, Alvarczl-Machain, US. ,1248.Ct.
2739, 2754, 159 L. Ed. 2d 718 (2004) (stressing

that the ATCA is jurisdictional only).

[*8}
Il

In this Part, we focus on the statute of limitations.
Part II.A defines the :relevant statute of limitations for
both the ATCA and the TVPA. Part II.B addresses
whether the ATCA and the TVPA are potentially subject
to equitable tolling, which is the "doctrine under which
plaintiffs may sue after the statutory timc period has
expired if they have bc-%;n prevented from doing so duc to
inequitable circumstances." Ellis v. GMAC, 160 F.3d
703, 706 (11th Cir. 1998) (citations omitted). Part TII.C
applies these rules and concludes that the plaintiffs failed
to present sufficient evidence to qualify for equitable
tolling.

A,

The TVPA contallis an express ten-year statute of
limitations. 28 U.S.C. |§ 1350, historical and slatutory
notes § 2(c) ("No action shall be maintained under this
section unless it is commenced within 10 years after the
cause of action aroze."),

The ATCA, h0wc\:rcr, does nol contain an cxpress
statute of limitations, When confronted with a federal
statute that does not contain a limitations period, we look
to the statute's closest |state-law 2nalogue to dectermine
thc limitations period that the statute [*9] implicitly
contains, Scc Reed v. United Transp. Union, 488 U.S.
319, 324, 109 S. Ct. 621, 625, 102 L. Ed. 2d 665 (1989)
*(noting the “general rule that statutes of limitation are to
be barrowed from state law"). However, "when a rulc
from clsewhere in federal law clearly provides a closer
analogy than availablé state statutes, and when the
fedcral policies at stake and the practicalities of litigation
make that rule a signif}cantly more appropriate vehicle
for interstitial lawmaking, we have not hesitated to turg
away from state law.| DelCostello v. Int'l Bhd. of
Teamsters, 462 U.S. 151, 172, 103 S, Ct. 2281, 2294, 76
L. Ed. 2d 476 (1983),

Several courts have held that the ATCA's implicit
limitations period should be bascd on the TVPA because
the statules -- and the policies behind the statutes - are
similar, B.g., Papa v, United States, 281 F.3d 1004,
1012-13 (9th Cir. 2002); Doc v. Islamic Salvation Front,
257 F. Supp. 2d 115,119 (D.D.C. 2003); Estate of
Cabello v. Femandez-Larios, 157 F, Supp. 2d 1345, 1363
(S.D. Fla. 2001); Cabiri v. Assasie-Gyimah, 921 F. Supp.

1189, 1194-96 (S.D.N.Y. 199G). [*10] These coutts
point ta many similaritics between the statutes: purpose
(protecting human rights), mechanism (civil suits to
pratect human rights), and location within the United
States Code (provisions of the TVPA were added to the
ATCA). See Papa, 281 F.3d at 1012 (chronicling these
and other reasons). We join this consensus and adopt the
TVPA's ten-year statute of limitations for claims brought
under the ATCA,

In sum, the ATCA and the TVPA sharc the same
ten-year statute of limitations. Accordingly, my analysis
of the statute of limitations under the ATCA and the
TVPA is the same because the underlying statute of
limitations is the same. '

B.

As stated in Parr IITA, the TVPA and the ATCA
contain the same ten-year statute of limitations. The
geoeral rule is that statute of limitations are subject to
equitable tolling. See United States v. Locke, 471 U.S,
84,94 n.10, 105 S, Ct. 1785, 1792 n.10, 85 L. Ed. 2d 64
(1985) ("Statutory filing deadlincs are generally subject
to the defenses of waiver, estoppel, and equitable
tolling."); Young v. Unitcd States, 535 U.S. 43, 49, 122
S. Ct. 1036, 1040, 152 L. Ed. 2d 79 (2002) ("It is
hornbook [*11] law that limitations periods are
customarily subject to cquitable tolling unless tolling
would be inconsistent with the text of the relevant
statute.”" (quotation marks and citations omitted)).

Here, there is nothing in the tcxt, structure, or
Iegislative history of the TVPA that changes this general
rule. To the contrary, the TVPA's legislative history
demonstrates that Congress affirmatively intendcd that
equitable tolling be available. For example, the House
Report accompanying the TVPA states that "in some
instances, such as where a defcndant fraudulently
conceals his or her identification or whereabouts from
the claimant, equiteble tolling remedies may apply to
preserve a claimant's rights.” H.R, Rep. No. 102-367(1),
at 5 (1991), reprinted in 1992 U.S.C.C.A.N. 84, 88, The
Senate Report similarly declares:

The statute of limitations should be tolled
during the time the defendant was absent
from the United Stetes or from any
Jjurisdiction in which the same or a similar
action arising from the same facts may tc
maintaiped by the plaintiff, provided that
the remedy in that jurisdiction is adequate
and available. Excluded also from
calculation of the statute of limitations
[*12] would be the period in which the
plaintiff is imprisoned or otherwise
incapacitated. It should also be tolled
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where the defehidant has concealed his or
her whereabouts or the plaintiff has been
unable to discover the identity of the
offendcr.

S. Rep. No. 102-249, at 11 (1991) (footnotes omitted).

Because of the general rule in favor of cquitable
lolling, as well as the|unambiguous lcgislative history,
the TVPA's -- and accordingly the ATCA's -- statute of
limitations is potentially subject to cquitable tolling,
Other courts have reached this same conclusion. E.g.,
Estate of Cabello, 157 F, Supp. 2d at 1368,

C.

The district courl held that the plaintiffs werc
entitled to equitable tolling until the Salvadoran civil war
.ended on January 16, 1992, We review thesc types of
equitable-lolling holdings de¢ novo. n3 Drew v. Dep't of
Corr., 297 F.3d 1278, [1283 (11th Cir. 2002); Helton v.
Sec'y for the Dep't of Cor,, 259 F.3d 1310, 1312 (11th
Cir. 2001).

n3 As nloted earlier, the defendants
rcpeatedly moved both for dismissal and for
judgment as al matter of law on statute-of-
limitations grounds. There is thus no basis for the
plaintiffs’ argument that the defendants failed to
preserve their st!ahlte—of-limitations defenses. We
therefore reject |the plaintiffs' contention that we
must review some of the defendants' arguments
under a "plain efror" standard.

[*13] ,

Equitable tolling is appropriate only in
“cxtraotdinary circumst%mces." Sandvik v, United States,
177 F.3d 1269, 1271 I(11th Cir, 1999). To illustrate,
“extraordinary circumstinces" can bc those "that are both
beyond (the plaintiffs] control and umavoidable even
with diligence." Id. Forlmore examples, equitablc tolling
may be approprate if a "claimant has received
inadequate notice; or where a motion for appointment of
counsel is pending and| equity would justify tolling the
statutory period until the motion is acted upon; or where
the court has led the plaintiff to believe that she had done
everything required of her." Baldwin County Weclcome
Ctr. v. Brown, 466 U.S.(147, 151, 104 S. Ct. 1723, 1735-
26, 80 L. Ed. 2d 196 (1984) (citations omitted).

The most commor;x example of an extraordinary
circumnstance is when the dcfendant’s misconduct
induced the plaintiff int6 allowing the filing deadline to
pass. See Irwin v, Dep't|of Veteran Affairs, 498 U.S. 89,
96, 111 8. Ct. 453, 458, 112 L. Ed. 2d 435 (1990)
(stating that equitable to‘lling applies when "the claimant

has actively pursued his judicial remedies by filmg a
Hefoctive plcading [*14] during the statutory period, or
where the complainant has been induced or tricked by his
adversary's misconduct into allowing the filing deadlinc
to pass" (emphasis addcd)); Baldwin City Welcome Ctr.,
466 U.S. at 157, 104 S. Ct. at 1726 (permitting tolling if
affirmative misconduct on the part of a defendant lulled
the plaintiff into inaction“); Ott v. Johnson, 192 F.3d
510, 513 (5th Cir. 1999) ("We rccently explained that
:equitablc tolling applies principally where the plaintiff is
:Iactively misled by the defendant about the cause of
action or is, prevented in some extraordinary way from
asserting his rights."). Indccd, without defendant
misconduct, courts have "generally been much lcss
forgiving in receiving late filings where thc claimant
Ifai]ed to exercise due diligence in preserving his legal
rights.” Irwin, 498 U.S. at 96, 111 S. Cr at 4538;
Wakefield v. R.R. Ret, Bd,, 131 F.3d 967, 969 (11th Cir,
I1997). Thus, there are many types of extraordinary
circumstances, but they often involve defendant

misconduct.

To qualify for equitable tolling, "the burden is on the
plaintiff." Justice v. United States, 6 F.3d 1474, 1479
(11th Cir. 1993); [*15] accord Bost v. Fed. Express
Corp,, 372 F.3d 1233, 1242 (11th Cir. 2004) ("The

laintiffs must establish that tolling is warranted."). The
plaintiff bears this burden becausc equitable tolling is an
exception to the rule of the statute of limitations, not the
fule itself. Pac, Harbor Capital, Inc. v. Bamett Bank,
N.A., 252 F.3d 1246, 1252 (11th Cir. 2001); see also
Irwin. 498 U.S. at 96, 111 S. Ct, at 457 ("Federal courts
}{mve typically extended equitablc relief only sparingly.").

lacing this burden on the plaintiff serves important
social functions: "Statutes of limitations are pot arbitrary
obstacles to the vindication of just claims, and therefore,
should not be given grudging application. They protect
imporiant social interests in certainty, accuracy, and
cpose.” Cada v. Baxter Healthcarc Corp., 920 F.2d 446,
452-53 (Tth Cir. 1990). Here, the plaintiffs scck to satisfy
tPeir burden by proving that their circumstances are
extraordinary in four ways. n4 We consider each in tumn.

-

n4 The four-fold division is ours. We
subdivided the plaintiffs' argurnents to give cach
argument duc consideration. Nevertheless, we
consider all of the circumstances. So while we
discuss each particular argument separately, we
consider the plaintffs' arguments as a whale, As
a result, each reason for rejecting a particular
argument applics to all of the plaintiffs' other
arguments.
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First, the plaintiffs argue that the civil war in El
Salvador, combined with the power of the Salvaderan
military, qualifies as jan "extraordinary circumstance."
The plaintiffs make this argumecnt by citing several
decisions, including Hilao v, Estate of Marcos, 103 F.3d
767, 773 (9th Cir. 1996), Estatc of Cabello, 157 F. Supp.
2d at 1368, and Dac v.Unocal, 963 F. Supp. 880, 896-97
(C.D. Cal. 1997). However, these cascs, and the
plaintiffs' argumcnts, axe insufficient to toll the statute of
limitations for a combination of reasons.

Initially, the sithation in El Salvador seems
irrelevant because mo.%t of the plaintiffs and all of the
defendants were in the United States in the 1980s.
Moreover, the plaintilfs fail to muster sufficient evidence
of the defendants' involvement. n5 Instead, the plaintiffs
focus on the ambicnt sjtuation in El Salvador. But given
the particular facts in this case, the fact that other people
or entities may have hindered the plaintiff is by itself
insufficient to trigger jcquitable tolling. Therefore, the
lack of cooperation from the Salvadoran government
from 1983 (when the|dcfendants left office) to [*17)
2000 (when the plaintiffs filed suit) is not sufficient to
toll the statute of limitations, Cf. Bodner v. Banque
Paribas, 114 F. Supp/ 2d 117, 135 (ED.N.Y. 2000)
(holding that "there is no reason thar plaintiffs should be
denied a forum for addlras_v.ing their claims as 2 result of
deceitful practiccs by the defendants which have kept
them from kmowing or proving the extemt of these
claims") (emphasis add'ed); Iwanowa v. Ford Motor Co.,
67 F. Supp. 2d 424,1467 (D.N.J, 1999) ("To avoid
dismissal, a complaint|asserting equitable volling must
contain particularized ' allsgations that the defendant
actively misled thc ' plaintiff." (cmphasis added)
(quotation marks and citation omitted)).

n5 We recqgnize that defendant misconduct
is not formally or always required for the
application of equitable tolling. E.g., Hackal v.
Refco, Inc, 198 F.3d 37, 43 (2d Cir. 1999);
Hentosh v. Herman M. Finch Univ. of Health
Servs./The Chicago Med. Sch., 167-F.3d 1170,
1174 (7th Ciri 1999); Browning v. AT&T
Paradyne, 120 F.3d 222, 226 (11th Cir. 1997),
Nevertheless, we look at this factor in
combination wilth other factors. The resulting
totality of circumstances suggests that the
plaintiffs have, failed to marshal sufficient
evidence to justify cquitable tolling,

[*18]

Finally, we are not |pcrsuad¢d by the cases cited by
the plaintiffs, None is binding on this court. More
importantly, none stands for the premise that domestic

301 654 1109
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turmoil alone constitutes "extraordinary circumstances.”
Take Rosner v. United States, 231 F. Supp. 2d 1202
(SiD. Fla. 2002), for example. In that casc, Hungarian
Jcws sought to have the Federal Tart Claims Act's statute
ofilimitations tolled so that they could seek the return of
pr gfeny seized by the federal government during World
War II. They argued in part that equitable tolling was
justified duc to "the brutal reality of the Holocaust." Id.
at 1208, While the district court granted their requcst, the
core of its decision restcd on the fact that the plaintiffs
"were induced or tricked by thc Government's
isconduct into allowing the filing deadline to pass.” Id.
Rt 1209 (emphasis added); see also Cabello Barrueto v.
Fernandez Larios, 205 F. Supp. 2d 1325, 1331 (S.D. Fla.
002) (tolling that statute of limitations, not because of
General Pinochet's death squads, but rather becausc "the
pre-1990  Chilean government's concealment of the
ccedent’s burial location [*19] and the accuratc cause
of | death prevented Plaintiffs from bringing this action
intil 1990"). While wc recognize that some Ninth Circuit
Cases have been more lenient, see, e.g., Hilao, 103 F.3d
at Y73, we decline o follow their lead.

Second, the plaintiffs argue that they are entitled to
Equitable tolling because the defendants "engagcd in a
]Barcm of denial about their personal responsibility for
huan rights abuses in E1 Salvador." Given the totality

>f circumstances, we disagrec.

To begin, denial dees not rise to the level of
1mi'=conduct usually required for equitable tolling, As
sta ed above, couris usually require some affirmative
misconduct, such as deliberate concealment. See, e.g.,
Estatc of Cabello, 157 F. Supp. 2d at 1368 ("Equitable
ollling of the TVPA is appropriate in this case because
Chilean military authorities deliberately conccaled the
qlie edent's burial location from Plaintiffs . . . ,"); Rosner,
231 F. Supp. 2d at 1209 (tolling the statute of limitations
ccause the plaintiffs "were induced or tricked by the
Government's misconduct into allowing the filing
dle dline to pass"). Moreover, it it common for [*20]
]:{euple to deny wrongdoing, particularly when they are
ot under oath or when they have no duty to disclose.
ndeed, to accept the plaintiffs' arguraent would be to
i]np os¢ upon litigants an affirmative duty to disclose
information before litigation begins.

The plaintiffs finally fail to show haw these denials
eyented them from proviag their claims. Instead, the
tiffs admit in their briefs that their claims did not
rrs on much "direct"| evidemcc beyond their own
téstimony, but was instead based on testimony of

a medical expert, evidence from
diplomatic obscrvers who met frequently
with defendants (including Robert White,
U.S. Ambhassador ‘to El Salvador from
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1979-80), political, legal, and military
experts, human rights workers who
personally witnesses [sic] or jmonitored
the abuses of lrhe Salvadorean military,
and an investigator fom the UN.
sponsorcd Comimission on the Truth for
El  Salvador: (the UN. “fruth
Comumission").: Plamtiffs also introduced
into evidence] numcrous declassified
cables of the U.S. State Department on
political and military topics pertaining to
El Salvador.

“The essence of the doctrine of cquitable tolling of 3
statute of limitations isithat [*21] a statute of limitations
does nol run against a plaintiff who is unaware of his
cause of action." Bodn:er, 114 F. Supp. 2d at 135 (citing
Long v. Abbott Moripage Corp,, 459 F. Supp. 108, 113
(D. Conn. 1978)). Here, the plaintiffs were aware of their
own expericnces, andl the lion's share of their other
evidence is from the te'stimony of experts. It is therefore
unclear how the defen;ﬁants hindercd the plaintiffs from
accessing any of this cvidence. In sum, the defendants'
mere denials are insufficient to warrant equitable tolling.
See e.g.,, Deutsch v. Tumer Corp., 324 F.3d 692, 718
(9th Cir. 2003) (uphollding the district court's decision
that an allegation “that the defendants had kept the
plaintiffs ignorant of ¢sscntial facts in the defendants'
possession" was "insufficient to trigger tolling").

Third, Plaintiff Neriz Gonzalez argues that the
statute of limitations should be cquitably tolled for her
until 1997, when she 1¢ft El Salvador and arrived in the
United States, This dods not constitute an extraordinary
circumstancc, in large part because a plaintiff's residency
is largely within her |control. Indeed, mothing in thc
record [*22] suggests |that anyone prevented Gonzalez
from coming to the United States earlier, as her two co-
plaintiffs did in 1983. |Furthermorc, although it would
have involved logistica] difficulties, it is quite possible
that Gonzalez could have commenced her suit in a
United States court despite being in El Salvader, Indeed,
from El Salvador she could have conracted an aftorney in
the United Statcs, any of the public-intercst organizations
mvolved in this liﬁﬁaﬁon, other nongovernmental
orgamizations, or other chtities,

Gonzalez counters l!ay arguing that Salvadoran courts
were unavailable to hear her case. This argument migses
the point: the fact that|a foreign country's courts were
unavailable does not cxplain why a suit could not have
been brought in this coulntry. Sce In re World War II Era
Iapanese Forced Labor| Litig., 164 F. Supp. 2d 1160,
1181 (N.D. Cal. 2001) ('[The plaintiff's] reference to the
Japanesc government's |alleged suppression of similar
claims brought by Korean forced laborers in Japan

JUI 654 1109

Page 6
XIS 3505, * *

{shortly afier the war does not explain \why thc same
claims could nat have been allcged in a United States
Co')urt."). Indecd, even the cascs that Gonzalez cites
speak to the [*23] availability of a United States court,
ngt a foreign court. Sce, e.g., Hanger v, Abbott, 73 U.S.
(6| Wall.,) 532, 541, 18 L. Ed. 939 (1868) (lolling a statute
of|limitations for a diversity-based suit in| federal district
tourt because the courts were closed duging the United
States Civil War). né

=

nS The Ninth Circuit has reached the
opposite conclusion. See Hilao, 103 F.3d at 773
(cquitably tolling the statute of limitations during
yeers in which the writ of habeas carpus was
suspended in the Philippincs and Philippine
courts were unavailable), We do not follow the
Ninth Circuit's lead because there arc several
factual diffcrences betwecn Hilao and our case,
and because the Ninth Circuit's lenient approach
toward equitable tolling seftcns the rigors of what
constitutes extraardinary circumstances.

Fourth, the plaintiffs arguc that the statute of
limitations should be equitably tolled until the defendants
ogk up rosidency in the United States. The plaintiffs
ke [*24] this argument by citing the legislative
ory of the TVPA and one case on point, Hilao. The
islative history suggests that tolling could apply in
y circumstances, including if "the defendant was
bsent from the United States or from any jurisdiction in
ch the same or a similar action arising from the same

e
TR &

cts may be maintained by the plaintiff, provided that
helremedy in that jurisdiction is adequatc and available."
- |Rep. Neo. 102-249 at 11 (1991). Preceding this
alement, however, are reminders that the Senate's
mples arc “illustrative, but not exhaustive," and that
purts must consider "all equitablc tolling principles.” Id.
10-11. These tolling principles include the affirmative
ple of the court to consider the equitable circumstances.
f}Baldwin Caunty Welcome Ctr., 466 U.S. at 151-52,

i

S. Ct, at 1725-26 (discussing different types of cases
factors that courts consider in deciding equitable-
g cases). It is not clear from this history that a
endant's absence from a jurisdiction is alone sufficient
oll the statute. Morcover, the legislative history does
dispose of our considcration; rather, it providcs
idancc. [*25] Our consideration is also guided by our
e law, which stresses the role of the plaintiff's
ence in pursuing a canse of action and the
endant's efforts 10 thwart that diligence. Scc generally
W, 297 F.3d at 1286-87. Here, the defendants
ence is not enough (o toll the statute, especially given
lack of affirmative misconduet from the dcfendants,

et
o=
=

%

Gil=Gupe-f-8-5=
W g tho D s,
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the lack of diligence By the plaintiffs, and the 1itan!y of

After dismissing cach of the plaintiffs' arguments for
other factors discussed|in this subpart. l

Iaquilablc tolling, we conclude by noting the dangerous
TP . | recedent that this case could sct if those arguments were
. The plamu_ﬂs cite iHllao 10 support the'? argument. [t accepted. From a United States perspective, there arc
is tue that Hilao citgs the legislative history quoted il e L
o ) . mmany countri¢s that oppress their citizens today, and
above, but il is not|true that Hilao stands for |the nan countries that have oppressed {*27] their citizens
momnolithic proposition that the defendant’s absence is oy . pp .
b Ry . . | in (decades and centuries past. A lenient approach toward
alone suflicicnt to vequire 1olling, Instead, Hilao focuses bl . .
| oy kEquitable tolling would mean that United Siates courts
on a confluence of factors, such as a constitutional Loduld h laims dating back decades. if i
amendment granting the defendant "immunity from [suit pYqc near cla 2nng back cecades, 1t not cenfuries,

- \ . . In| enacting a statute of limitations for the TVPA
during his term in office," "fear of reprisals,” and other o . . . . i
factors. Morcover, the plaintiffs do not argue that a court ’L;: :l%faetsiz surelzﬂ duie:;)lt m:leoxid t(:1 blzcé:flt set:‘ixa::;il;by.
would not have equitably tolled the statutc if their elims e mstm.:c::s Courts would wind up with cases that ZIZ
had been timely filed (even if the defendants could|not i ) P .

: . sed not on witnesses with personal knowledge, but
have been served), an bption that plaintiffs should have S . : 4
pursued, Thus, the [*Zfli] facts m this case, including|the }nslead on the goneralized testimony of k -rights

defendants’ absence, do not conskitute an extraordinary | arkers, diplomats, a:nd assorted exp erts. M.ud.] of the

. , . ) evidence would pertain not to the particular ineidents at
circurnstance that warnants equitable tolling. Rather, |the ishe, but ta the illegitimac of an overall repime
facts are morc similar|to cascs in which the plaintiffs e gihimacy gime.

. e . A . Nevertheless, the plaintiffs' failure in this casc to qualify
failed to diligently cxcreise their rights, See c.g., id. at : L
1286-87 ("In order t© be entitled to the benefit| of fon cquitable tolling is not 2 death knell for future

[l A L
. . . . - Slaimante. Instead, it is merely a recognition that
1 E t 11 : > s
cquitable tolling, a petitioner must act with diligencc, extraor dinary  circumstances®  is  reserved  for

and the untimeliness o:f the filing must be the rcsult of - - .
circumstances beyond his control."); Sandvik, 177 E.3d E‘J;Ilraordmary facts, and not for a plaintiff's failure to

at 1272 (bolding that a late-filed motion did jpot (LY assert her rights.

constitute an extraordinary circumstances because "whilc || | For these reasons, we conclude that the plaintiffs

the incfficiencies of the{United Statcs Postal Service r}:ay failed to satisfy the requirements for cquitable tolling,

be a circumstance beyond [the plaintiff's] control, [the ﬁha their claims were time-barred, and that the jury
problem was one that . | . could have avoided by mailing verdict should be vacated and the plaintiffs' claims
the motion earlicr or by using a private delivery service dismissed.

N s lg
OF even & private courict™. | The district [*28)] court's judgement is
! | REVERSED.
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" IN THE UNITED STA
THE EASTERN

ALEXAPl
BASHE ABDI YOUSUF, ET AL. |
Plaintiffs,
v.
MOHAMED ALI SAMANTAR
Defendant:

MEMORANDUM IN SUPPOR!

ADDITIO!]

INTRODU

® F ¥ * % ¥ ¥ X *

TES ]
DISTH
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301 654 1109 P.OI2

TSTRICT COURT FOR
ICT OF VIRGINIA

DIVISION

Civil Action No. 1;04 CV 1360

IJ,;IOTION FOR LEAVE TO FILE
\UTHORITY

WTION

On February 28, 2005, the United St

an opinion in Arcelv. Garcia, 2005 U.S. App.

accompanying Defendant Mohamed Ali Sar

l
Additional Authority). The court in Arce ad

availability of equitable tolling of the statute

the Totture Victim!Protection Act, 28 U.S.C.

Act, 28 U.S.C. § 1350 (“ATCA™). The reas
plaintiffs situated similarly to those in the in
decision on Defendant’s Motion to Dismiss

Junsdiction, Failure to State a Claim Upon ¥

Matter Jurisdiction' (“Defendant’s Motion to

ates C
Lexi
nantar
dresse;
of lim
§ 135
Oning ¢
stant ¢
the Fir

Vhich

Dismiss

|
|
al'Lrt of Appeals for the Eleventh Circuit issued

5 LSOS (11" Cir. 2005) (attached as Exhibit 1

|
| (“Defendant”) Motion for Leave to File

]

he issue, present in the instant case, of the

. - .
1fations in the context of claims brought under

0 note (“TVPA”™), and the Alien Tort Claims

|
)i: Arce, in denying equitable tolling to
ate, could respectfully assist the Court in its
Amended Complaint for Lack of Personal

Relief Can Be Granted, and Lack of Subject

).
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ARGUMENT

In Arce, the three plaintiffs are Salvadoran 1 >fugees who allege that they were tortured by
soldiers in El Savador between 1979 and 1983. Ardefat *1-*2. The plaintiffs are understood to
have arrived in thq United States in 1983 and 1997.||Id. The defendants are former officials of El

Salvador who served in the country’s defense establishment from 1979 to 1983. Both defendants

arrived in the United States in 1989 and remain as permanent residents. Id. at *2-*3,

On Februafy 22, 2000, the plaintiffs jn Arce ’ﬁled their lawsuit in the United States

District Court for the Southern District of Florida alleging violations of the TVFA and ATCA.
Id. at *3. The defendants filed an answer asserting Various defenscs, including the running of the

statute of limitations. Id.

The district court decided in favor ollthe plaintiffs on the issue of the statute of

limitations. [d. at *5. On appeal, however, the Court jof Appeals for the Eleventh Circuit

reversed, holding t:hat the statute of limitations had mn on the plaintiffs’ claims pursuant to the

TVPA and ATCA and that equitable tolling Lvas noJ ayailable. Id. at *6,

As here relévant, the Eleventh Circuit foundfas follows:

1. The TVIPA and the ATCA “shari‘)the same ten-year statue of limitations.” Id. at *10,

2. “Equitaiale tolling is appropriate only under ‘cxtraordinary ¢ircumstances.’” Id. at

*13 (quioting Sandyik v. United Jtates, 17 F.3d 1269, 1271 (11% Cir. 1999).
3. Such extraordinary circumstance‘s often i-’wolvc defendant misconduct. Arce at *14.
4. The buriden of establishing equitable tollihg under the TVPA and the ATCA rests
with the plaintiff. Id.
5. Turmoil in the country where plaintiffs allége that viclations of the TVPA and ATCA

took place does not alone constitute extraordinary circumstances. Id. at *18.
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6. A defendant’s mere denial of personal responsibility is insufficient to warrant
equitable tolling. Id. at *1p-*21,
7. The statute of limitations does not toll duging the time a plaintiff is resident outside
the United states, “in large part because a plaintiff’s residence is largely within
[his/Jher control.” Id. at *21.
8. “[Tlhe ;fact that a foreign countryjs courts{were unavailable does not explain why a
suit could not have been brought in this cquntry.” Id. at *22.
9. The staﬁte of limitations does not necessdrily toll during the time a defendant is
resident outside the United States! Id. at *23—*24.1‘
WHER.EF(;)RE, Defendant respectfully reque, Lt5 that this Court enter an ORDER
permitting Defendant to filc the additional authority dnd that the Court consider the rcasoning of
Arce in its ruling on Defendant’s Motion to Dismiss.

SHAUGHNESSY, VOLZER & GAGNER, P.C.

W"‘V;s Nt UC“%‘«%@

Harvey[)~Volzdr
VSB No. 24445
216 S. Patrick Street

Alexandria, VA|22314
703) 549-0446

' It should be noted thalt the instant case arguably offers cven mdre compelling circumstances for not tolling the
statute of limitations during Defendant’s residence outside of the United States, since Defendant could have bccn
sued in ltaly during the period of his residence there from February 20, 1991, to June 25, 1997.
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SPI'F.E]]F & GOLDBERG, P.C.

Pred B] Goldbelg /
7101 Wisconsin Avenue

Suite 1201
Bethesda, MD 20814
(301) ﬂ'54-3300
Attormgys for Defendant
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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF VIRGINIA

|
|
A.L.EXAN]|)RIA DIVISION
BASHE ABDI YOUSUF, ET AL. *
= i .
Plaintiffs, I" Civil Action No. 1:04W1360
*
v. .
» Ik
MOHAMED ALI SAMANTAR e
%
Defendant: l*
ORDER

Upon consﬂdcration of Defendant’s Motion for Leave to File Additional Authority and

the accompanying Memorandum of Law, it is this _| day of

vl

200___, hereby ORDERED that Defendant’§ Motion|For Leave to File Additional Authonty is

GRANTED.

IT IS SO ORDERED

UNITED STATES DISTRICT JUDGE

At Alexandna
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CER]

I, Fred B. (.;“Toldberg, hereby ce

Robert R. \f/ieth, Esq.

Scott A. Johnson, Esq.

Tara M. Lee, Esq.

Cooley Godward LLP

Reston Town Center, One Fre:
11951 Freedom Drive

Reston, VA 20190-5656

Matthew Eisenbrandt

Helene Silverberg

Center for Justice & Accounta
870 Market Street, Suite 684
San Francisco, CA 94102

rtify that on thi
served a true and correct copy of the foregoing Motio
Memorandum in Support thereof, and
on the following:

=dom Square

1
I
1
i
'
1
]
v

i
1
1

JUT 684 110Y

FIFICATE OF SERVICE

P. 017

5 11™ day of March, 2005, 1 causcd to be
n for Leave to File Additional Authority,
proposed order, by first-class U.S. Mail, postage pre-paid,

7

|
Ered B. Goldberg

i
|
i
|
|
i
1

1'
|
I
1
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