IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION
TEÓFILA OCHOA LIZARBE, in her individual )
capacity and in her capacity as PR,
)
)
CIRILA PULIDO BALDEÓN, in her individual )
capacity and in her capacity as PR,
)
)
Plaintiffs,
)
v.
)
)
JUAN MANUEL RIVERA RONDÓN,
)
)
Defendant.
)
__________________________________________)

Civil Action No.
8:07-cv-01809
Honorable Peter J. Messitte

PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION TO
STRIKE LETTER TO THE COURT FROM PERUVIAN AMBASSADOR
Plaintiffs oppose the motion by Defendant Juan Manuel Rivera Rondón (“Rivera
Rondón”) to strike the letter sent to the Court by the Honorable Felipe Ortiz de Zevallos,
Peruvian Ambassador to the United States.
Ambassador Zevallos addressed the Court on a narrow question: whether or not the
actions of the Peruvian Army that led to the torture and deaths of numerous civilians, including
the deaths of Plaintiffs’ decedents, in the Accomarca Massacre, were in fact duly authorized by
the democratically-elected government of Peru. The Ambassador states unequivocally that the
government of then President Alan Garcia did not authorize the killing of civilians by the Army.
That is an entirely fitting subject for the Peruvian government’s official representative to the
United States to bring before the Court in this case, in which a former Peruvian Army officer
alleged to have participated in the Accomarca Massacre seeks to shield himself with Peru’s
immunity under the Foreign Sovereign Immunities Act, 28 U.S.C. §§ 1602 et seq. (“FSIA”), on

the purported ground that he acted pursuant to the lawful authority of the Peruvian government.
Defendant’s reasons for seeking to have the Ambassador’s letter stricken from the record are
baseless.
First, paragraph 80 of the Complaint alleges that Defendant’s “acts and omissions were
outside the scope of [his] lawful authority and were not authorized by international or Peruvian
law.” Against that backdrop, the message from Ambassador Zevallos is highly relevant to
Defendant Rivera Rondón’s sovereign immunity defense, which rests on the proposition that
orders issued by Defendant’s superiors in the Peruvian Army constitute lawful authorization
from the Peruvian government for Defendant to participate in the planning and implementation
of the horrific acts alleged in the Complaint. See Motion ¶¶ 7 (and its subparts), 9, 12.
Ambassador Zevallos’s letter indicates very clearly that the premise of Defendant’s sovereign
immunity argument has no basis in fact. Indeed, it explains that the Peruvian Army’s operation
at Accomarca was completely contrary to the Garcia government’s stated policy of “respect for
civil liberties and the human rights of Peruvian citizens.” Zevallos Letter, April 3, 2008, ¶ 2
(Paper no. 35). It is appropriate for the Court to consider the Ambassador’s letter, particularly in
the context of a motion to dismiss based on Defendant’s FSIA jurisdictional defense, given the
liberal standard that attaches to allegations of a complaint in such circumstances. See Edwards v.
City of Goldsboro, 178 F.3d 231, 243-44 (4th Cir. 1999). Moreover, because Rivera Rondón’s
FSIA defense turns on a question of Peruvian law, namely his authority to take the actions
alleged in the Complaint, the Court has broad discretion to consider the letter. See United States
v. Mitchell, 985 F.2d 1275, 1280 (4th Cir. 1993) (acknowledging that courts have “broad
discretion . . . in considering evidence” on matters of foreign law).
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Second, Defendant’s contention that there is “no authority whatsoever for this letter from
a third party to be accepted or considered by the Court,” Motion ¶ 3, is plainly wrong. Indeed,
Rivera Rondón has relied extensively on two cases in his motion papers, and at oral argument, in
which the court placed great weight on just such a letter from the Israeli Ambassador to the
United States that supported the defendants’ claims that they acted in an official capacity with
governmental authorization. Motion to Dismiss at 19-21, citing Belhas v. Ya’alon, 466 F. Supp.
2d 127 (D.D.C. 2006), aff’d, 515 F.3d 1279 (D.C. Cir. 2008), and Matar v. Dichter, 500 F. Supp.
2d 284 (S.D.N.Y. 2007). In neither of these cases was the foreign government a party to the
litigation and in each case the Ambassador’s letter was made part of the record and was
considered by the court in resolving the factual dispute over the defendant’s claim of foreign
sovereign immunity. 1
Defendant’s request that the Court give no weight whatsoever to the views of the
Peruvian Ambassador and, by extension, his government is precisely the opposite of what is
appropriate in these circumstances. In Matar, the court assigned “great weight” to the Israeli
Ambassador’s letter as evidence on the issue of whether the defendant in that case acted within
the scope of his official duties. 500 F. Supp. 2d at 291 (“Courts assign ‘great weight’ to the
opinion of a sovereign state regarding whether one of its officials was acting within his official
scope.”) (citing In re Terrorist Attacks of Sept. 11, 2001, 392 F. Supp. 2d 539, 551 (S.D.N.Y.
2005); Rein v. Rein, 1996 WL 273993, at *2 (S.D.N.Y. May 23, 1996)). Similarly, the D.C.
Circuit’s decision in Belhas, particularly the concurring opinion of Judge Williams, makes clear
that the “official capacity” issue under the FSIA is one of fact, for which such a letter may well

1

The same letter was filed in support of the defendant’s motion to dismiss in both Belhas, No.
05-cv-02167, Paper no. 6, (D.D.C. filed Feb. 21, 2006), and Matar, No. 05-cv-10270, Paper
no. 18, (S.D.N.Y. filed Feb. 22, 2006). A copy of that letter is attached hereto as Exhibit A.
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shed light on whether the foreign state in fact authorized the acts complained of. 515 F.3d at
1284, 1292-94.
Nor is there merit to Rivera Rondón’s contention that Ambassador Zevallos’s letter
“offers nothing more than an opinion on one of the ultimate legal issues for the Court to decide.”
Motion ¶ 11. That position is directly contradicted by Matar and Belhas and is not supported by
the law in this Circuit. See United States v. McIver, 470 F.3d 550, 562 (4th Cir. 2006) (holding
that “questions of fact that are committed to resolution by the jury are the proper subject of
opinion testimony”). The propriety of the Court’s reliance on the Ambassador’s views should be
free from doubt where, as here, the opinion goes to a fact put in issue by Defendant’s motion to
dismiss.
For much the same reason, the Court should reject Rivera Rondón’s contention that the
letter ought to be stricken because it is “unsworn” and “not properly part of the record.” Motion
¶ 3. The Israeli Ambassador’s letter in Matar and Belhas was not “sworn,” but it became part of
the record when submitted to the court, as is the case here. In considering issues of foreign law,
this Court has previously relied on an unsworn communication from a nonparty that was even
more informal in nature than the letter from the Peruvian Ambassador in this case. VanGrack,
Axelson & Williamowsky, P.C. v. Estate of Abbasi, 261 F. Supp. 2d 352, 356, n. 4 (D. Md. 2003)
(Messitte, J.) (email from Judicial Reform Specialist of The World Bank describing position of
Provisional High Court official in Pakistan). Furthermore, Rivera Rondón submitted unsworn
and extra-record materials – newspaper articles – in support of his motion to dismiss, and he is
therefore not in a position to object to the Ambassador’s letter on these grounds. See Motion to
Dismiss at 6 n.3 (quoting Houston Chronicle and New York Times articles attached to the motion
to dismiss).
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As we emphasized during oral argument, Plaintiffs’ opposition to the motion to dismiss is
not dependent on the Ambassador’s letter. The letter is merely an additional reason for finding
that, at a minimum, there is a factual dispute as to Rivera Rondón’s defense that he was acting in
an official capacity, and the Court must resolve that dispute in Plaintiffs’ favor at this stage of the
proceedings. Moreover, since Defendant has failed to state any valid reason why the letter
should not be considered by the Court in deciding Defendant’s motion to dismiss, he has failed
to carry his burden on the motion to strike. There is simply no justification for striking the letter,
which would be seen as an unwarranted affront to the Ambassador and his government.
CONCLUSION
For all of the foregoing reasons, Plaintiffs urge the Court to deny Defendant Rivera
Rondón’s motion to strike.
Respectfully submitted,
/s/
Wade B. Wilson (No. 15381)
Mark N. Bravin (Pro Hac Vice granted)
Thomas J. O'Brien (Pro Hac Vice granted)
Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
202.739.3000
202.739.3001 Facsimile
wwilson@morganlewis.com
mbravin@morganlewis.com
to’brien@morganlewis.com
OF COUNSEL

DATED: April 28, 2008

Pamela Merchant
Center for Justice & Accountability
870 Market Street, Suite 688
San Francisco, CA 94102
415.544.0444
pmerchant@cja.org
Attorneys for Plaintiffs
TEÓFILA OCHOA LIZARBE and
CIRILA PULIDO BALDEÓN
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