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UNITED STATES DISTRICT COURT
SOUTHERN DISTRlcr OF FLORIDA

Case No. 99-8364 Civ.Hurley/Lyncb

'!'UANROMAGOZA ARCE,
~'ER1S GONZALEz, and CARLOS
MAURICIO,
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Plajntiffs.

)
v.

JOSE aun..LERMO GARCIA, an individual,
CARLOS BUGBNIO VIDES CASANOV A,
an individual, and DOES I tIu-ough 50,
inclusive,

',="
'-,

)
)

Defendants.

PLAINTIFFS' POCKET MEMORANDUM OF LAW IN SUPPORT OF
ADMISSIBILIT\' OF THE UNITED NATIONS TRUTH COMMISSION REPORT

In order to facilitate the Pretrial Conference schedu]ed for May 21. 2002, Plaintiffs Juan

Romagoza Arce, Neris GonzaJez, and Carlos Mauricio hereby submit this roCffiotandum of law

iJ1 Stlpport oftbc admissibility ofdte Report of the Commission on the Troth for HI Salvador

("Truth Commission Report" or "Report"). The Truth Commission Report is admissjble for all

purposes because it is highly relevant falls squarely within the public records exception to the

hearsay bar (PRE 803{8){C}). and is trustworthy

'The parties win Jncct on Monday, May 20, 2002, in an effort to address outstanding
fJbjeetioDS to exhibits. In the event that the parties are unable to stipulate to the admissibility of
the Truth Commission RDP°rt,. Plaintiffs ~pect to present live testimony ftom Lauren Gilbel1.
professor of law at Sf. Thomas University, at the Pretrial Conference. Prof. Gilbert. fOlmerly a \.
sl:a.fI lX1cmber of the U.N. Conunission that prepared the Troth Comlnission Report, will provide \"
foundation fOT the admission of the Report. \l\

1

~CASE No. 99-8364 CIV-HuRLE~/LYNCH
PLD.' Ml.Mo. or LAW IN SuP,. 0.. nI£ ADMI8SI8u.m-
OFT'tE 1/NrtID NATIONS TRtrrJJ COMM(SSION axroRT
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DISCUSSION

J. THE UNrrED NATION'S TRUTH COM~SSION REPORT IS ADMISSmLE
AT TRI.4.L FOR ALL PURPOSES

A. Tbe Report 15 Highly RelevaDt

Federal Rule of Evidence 402 provides that:

AU relevant evidence is admissible, except as otherwise provided by the
Constitution of thc United States, by Act of COugreSS, by th~e rules. or by
other rule~ prescribed by the SuPtmJ~ Court pursuant to statutory authority.

The Report is relevant to this action. The Truth Commusion was charFd with investigating

human rights abuses committed by all sides during the civil war in El Salvador. The Report

accordingly documents numcrous in~tances in which the Salvadoran Anncd Forces, then UDder

Defendants' command, engaged in hUlIwl rights violations of which Defendants knew or should

have known. hI addition, the Report made factual findings regarding the conduct of Defendants

themselves during the armed conflict in EI Salvador. In particular. th~ Rcport shows that

Defendants were aware of human rights violations committed by their forces, but either tried to

cover them up or did nothing about them!

% For ex841ple, the Report found that Defendant Carlos Eugenio Vide! Casanova, then

Director-General of the Nationa1 Gu2Ud, kn~ in 1980 th~ members of the NationaJ Guard
murdered four Alnerican Churchwomen, pttr5Uant to orders ftom a National" Gnard officer, but
covered up these facts and hindczoed the judicia! investigation proCCS$. See Notice of Filing
Exhibits in Support of Plaintiffs' Pocket Memo~dum of Law in Support of AdmiSSlDility oithe
"Jrited Nations TtUth Commission Report ("Notice afExhibits"). Ex. B (filed herewith) at 62,
55. Similarly, the CoJmnission found that Defendant Garcia knew about extra-judicial killings
canied out by armed. forces under hi. c:ommand. including the massacres of oyer 800 peasants at
the villag. olE) Mozotc and th~ Sumpul rivcr1 but denied that die massacres occuncd (latcr
recantin& his story) and n~CT invc~tigatcd or took steps to prevent recurrences. Id. at 121, 123.

2
CASE No. 99-8364 CJV~HvRL.£Y/L\'NC1I
PLPS.' MEMo. OF LA WIN SUJ'P. OP THE ADMISSIBILn"Y
OJ' THE U"rn:O NA.T1~S TRvrH COM",SSIO~ R2PORT
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The Report Is Admissible Under the Public Records Ex~eptioo to tbe
Hearsay Rule (Fed. R. Evid. 803(8}(C»)

B.

Federal Rule of Evidence 803(8)(C) allows the admission into evidC3\ce of reports

containing factual findings as an exception to the rule against hearsay as follows:

R~CDrds. reports, mtcmcnts, or data compilations. in any form, of public
offices or agencies, setting (onh . . . (C) in ciw.il actions and
proceedings. . . factual findings resulting from an investigation made
pursuant to au.thority granted by law, u.nlen the sources of information or
other circumstmQe indicate lack of tnlStwortbinesS.

The Unitcd Nationa is a public C'agcncytl within the meaning of Rule 803. See United

States ". M'Biye, 6SS F.2d 1240, 1242 (D.C. Cu. 1981); Zenith Radio Cmp. v. Matsu.rhira Elec.

Indu.r. COo, 505 F. Supp. 1125, 1187 (B.D. Pa. 1980) C'[W]e seenotbing in the IBnKUage of

803(8) and no hint in thc AdvisotJ Committe: Note to indicate that the phrase 'public offices or

cannot include an international governmental body such as the Unitedagencica'

Nations. . :'). Courts in th~ United States routinely Adlnit report. by agencies operating pw-suant

to foreign laW. See Zenith Radio CO1p.. 50S F. Supp. at 1144 n.ll ("Obviously, 803(8)(C) also

encompKSses the findings ofpub1ic offices or agencies of state and foreign govemments.*').

For C'Xample, in lit re KoreaPi Airlinu Disa.rtr.r, 932 F.2d 1475. 1481-82 (D.C. Cir. 1991),

the district court. pursuant to Rule 803{8XC), admitted in its entirety a report genaated by a

commission created by the Intcmational Civil Aviation Organization (lCAO) to investigate tho

events leading up to the Soviet Union' s shooting down of a Korean Airlines commerciQl flight

over Soviet air space. The Court of Appcal upheld the trial court's ruling that the ICAO report

was admis.rible undcr: Rule 803(B)(C). because it de1:ertr1ined that thc report was issued by a

public agency under authority of law and defendants failed to show that the rcport was

untrU$t'Worthy. Id.

3
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Likew1SC, the TTuth Commission Report contains factual findings of the nine-month

investigation undertaken by the TruUl Commission. Thc Truth ColDn'lission was appointed by

the United Nations to inv~tigate specific events in El Sa11/ador pursuant to the peace treaties

signed by the parties to the civil war in El Salvador. h1 additionj both parties to the peace

accords agreed to be bound by the Commiaion's findings and recoxmnendations: As such. the

factUal findings and recommcndations in the Report were made PUTSU&nt to authority &J'antcd by

law. and the Report is admissible in ita enmety under Rule 803(8)(C) unJess Defendants

demonstrate that it is untrustworthy.

Tbe Report II TrustworthyCo

Public documents are presumed to be trustworthy, and the burden rests with the party

opposing admission to demonstrate a lack oftnlslworthincss. Fed. IL Evid. 803(8), Advisory

Committee Note; GaraQ v. Gloor, 618 F.2d 264,272 (SdI Cir. 1980), The Supreme Court has

h~ld that so long as a report is trustWorthy. all findings-includini conclusiODS and

opinions-baaed on the Wlderlying factual investigation of the report are admissible under

PRE 803(8)(C). Beech Aircruft Corp. v. Rainey. 488 U.S. 153, "170 (1988).

This Court has discretion to detemrine the tIustworthiness of the Report with reference to

the following factors, no ODC of which is dispositive: (1) the timeliness of the investigation; (2)

J The partics to the civil war-the government of El Salvador and tbc opposition
represented by the FMLN-cndcd the civil war by sigDing peace accords at Mexico City on
April 27, 1991 (the '"M:exjco AJI'eemCDts"). The partiea signed the Mexico Agreements \IOder the
aU8Piocs ofthc UnitcdNatioDS and the governments ofCoJombia, Mexico, Spain and Venezuela.
Pursuant to thc Mexico Agreements, the parties agreed to the establis~ent by the United
~ations of the Truth Commission and the i9SUBnCe ofarepcrt on the Commission's
investigation. The parties also authoriz~ thc Commission to make general and specific
recOmIn~dations about its findings, by which thc partics agrccd to be bound. SeB Notice of
Exhibits, Ex. B a.t 18-19. The Mexico Agreements arc attached as Exhibjt A to the Report.

4
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the investigator's skill or cxpcrience; (3) whether a hearing was held; aDd (4) po,~ble bias when

Su Fed. R. Evid. 803(8) Advisoryreports are prepared with a view to posSlolc litigation

Cc1IUDittce Note; G/adO.f, Inc. v. R~I;aJrce In.f. Corp., 888 F.U 1309. 1312 (11th Or. 1987) (per

curiam).

Here, the Commission's investigation was timely becau.!e it wu made in the immediate

~ oftbe WaT. Rcporm ((X;uaing on cv=t.! prior to the start ofan investigation axe

generally admissjble where the delay in conducting the investieatjon was "reasonable." S'-~ eo,..,

Ge1rtiJ. v. COUrtly ofSllffolk, 129 F.RD. 435, 450.5) (ED.N. Y. 1990), affd, 926 F.2d ]42 Cld

Cir. 1991) (commission Iepon on events that took place four years before the investigation

Idmiasiblc):ln re Complaint o/Nawtilll" Motcr Tanh, Corp., 862 F. Supp. 12.51, 12S4-SS

(D.N.J. 1994) (report admiarible where dclay. in conducting investigation were not within

invcstigatoll' control). The COmI!1is8ion's inv.tigation was conducted by invcatiaators of

significant skill and experience, including lawyerJ, forensic and socia] scientists. and experts in

the cuJt1D'e and history orE) Salvador.. The COIWDission'. findjn~ were based 00 evidence

gathercd from those posseujng first-hand knowledge, which was then vcrified and conoborated

by secoMery 80W'CCI of established v~ity.s M~vcr. the Commission fully documented its

. Thc r'escatch team included law prof~ors, economists, human rlPts cxpcrts, f'~gn

affairs expQ1s, social anthropologists) forensic doctors, intemationallaw experts. public
admiNstrators, rcscarchers. criminoloJi&t$ and history pn)fcslor.. rd. at 195-200.

~ "In order to guarantee the reliability of thc cvidcnce it gathered. thc Commission

iwistcd on vcrifyinBt substantiating u1d reviewing all Itatements 85 10 facts. checking them
agaiDlt a large number of sources whose v~ity had already be~ established. It was decided
that no IinSlc source or witness would be considered 8Ufficiently reliable to ~tablish the U'\lth on
any issuc of fact needed for the Commission to arrive at a finding. It was also decided that
sec.oodary SOU~, for instance, reports from national or intemational govenImcnml or privatE
bodiCi and ~cftj0n5 by people without fust-hand knowledge of the facts 1hsy ~ed. did not
on their own con$tjtute a sufficient basis for arriving at findings. However, these secondary
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tindinp. Thus. circwnstances SUITOunding the Report's creation ovcrwhebningly support B

finding that it is trustWorthy.

ll. CONCLUSION

For the foregoing reasons, thc Report .,}M)u1d be decroed admissible for all purposes at

trial.

Dated; Mayl1two2

By:

rAttomcys for Plaintiffs

JAM! S K. GREEN
(Floria. Bar No. 0229466)
222 LakeviewAv~ue
Suite 1630. Espennte
Weft Pahn BeaclJ. Florida 33401
Tel. (561) 695-2029
Fax (561) 65S-1357

JAMES I, GARRJm
PETRR J. STERN
BETH VAN SCHAACK
Momson & Foerster w
101 Van.cia Va11cyRoad, Swtc 450
WaJnut Creek, CA 94596
Tel: (925) 295-3300
Fax: (92S) 946-9912

SOUICCI WQ'e ~cd. along with ci~~.sI cvidcocc. to verify fiDdinSS baled on primuy
sources." Jd. at 24.
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