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Pursuant to Federal Rule of Civil Procedure (“FRCP" or “Rule™) $6(z) and Local Rule 7.5,
Plaintiffs move this Court for partial surmary judgment, seeking a determination that Defendants
possessed de fure command authority over members of the Salvadoran “Military Forces™ (Infantry,
Navy, and Air Foree) and “Security Forces™ (National Guard, National Police and Treasury Police),
and that, accordingly, Plaintifts have catisficd the first element of the doctrine of command
responsibility with respect to each Defendant. As grounds, Plaintiffs state that there are no genuine
issues of material fact on this issue and so Plaintiffs are entitled to judgment as a matter of law, In
the alternative, Plaintiffs seek a determinalion under FRCP 56(d) that the fact of Defendants’ cxercise
of de jure command authority over members of the Military and Security Forces is without
substantial controversy and shall be deemed established.

This Motion is based on the following Memorandum of Law, the a-:mmpﬂng;r'itlg Statement of
Material Undisputed Facts, Plaintifls® Notice of Filing Exhibits, all pleadings and papers filed in this

action, and upon such other matters as may be presented to the Court at the time of hearing.

INTRODUCTION

This is a civil action [or compensatory and punitive damages for torts commilted in violation
of international and domestic law. Plaintiffs, refugees from El Salvador now living in the United
Stales, instioted this action under the Alien Tort Claims Act (“ATCA™), 28 US.C, § 1350, and the
Torture Victim Proleclion Act ("TWPA™, 28 11.5.C. & 1350 note, against Defendants Jose Guillermo
Gearcia (“Defendant Garcia™), Minister of Defense and Public Security of El Salvador from
approximately October 1979 1o April 1983, and Carlos Eugenio Vides Casanova (“Defendant Vides
Cazanova'}, Dircetor-General of the National Guard of El Salvador [rom approximately
October 1979 to April 1983, and subssquently Minister of Defense and Public Secwrity of El
Salvadei from 1982 to 1989, Plaintifls allese that under the doctrine of command responsibilily,
Defendants are responsible for the harms inflicted on them by members of the Salvadoran Military
andfor Sccunty Forces,

The thres elements of the doctring of command responsibility are that (1) a military superior
possessed de fure command authority over those responsible for committing specitied unlawfinl acts;

{2) the military supcrior knew, or should have known, that subordinates were committing, had
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committed, or were about to commit unlawful acts; and (3) the military superior failed to take all
reasonable and necessary measures to prevent such unlawful acts or punish the offenders. As
dizcussed below, the undisputed cvidence shows that Defendants were in positions of de jure
command authority over members of the Salvadoran Military and Security Forces from 1975 through
1983, when the violations complained f occurred.

Begause there is no genuine jssue of material fact as to the Defendants” de jure comman:d
authority over members of the Military and Scourity Forces, Plaintiffs are entitled to judgment as 4
inatter of law as to the first element of the doctrine of command responsibility. Such a determination
by this Court will leave Plaintiffs with the burden of proving the second and third elements of this
doctrine at trial—i.e., thal Defendants knew, or should have know, of abuscs by subordinates, and
falled to take all reasonable and necessary measures to prevent shuses or punish offenders,

Based on the undisputed facts, oven if this Court denies summary judgment ag to the first
element of the doctrine of command responsibility, it should determine that there is no substanlial
controversy regarding the fact of Defendants” possession of de jure command autharity over
subordinates in the Military and/or Security Forces, and should find that this fact is established for

purposes of tmal.

STATEMENT OF UNDISPUTED FACTS

From December 1975 to January 1992, the people of Bl Salvador were engulfed inan imiernal
conflict in which as many as 75,000 people are estimated 1o have been killed. Throughout this
period, the Salvadoran Armed Forces {including the Military and Security Forces) cmployed
pumerous counter-insurgency and terrorist methods illegal under Salvadoran and international law—
including arbitrary detention, kidnapping, torture, and murder—in order to control the Salvadoran
population #nd intimidate and eliminate perceived andfor sctual opponents ol the Salvadoran
sovernment. The hostilities and oppression did not come o 2 formal conclusion until a Peace
Agreement was negotiated under the auspices of the United Nations and signed on January 16, 1992,
Plaintiffs in this action were the victims of international law violations at the hands of members of the
Military and Security Forces during the petiods in which Defendants were in command of these
farces.
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It iz undisputed that Defendants Garcia and Vides Casanova held the respective positions of
Minister of Defense and Public Security and Director-General of the National Guard during 1979-
1983, Sce Plaintiffs’ Statement of Material Undisputed Facts (“Statement of Facts™), filed herewith,
1% 1, 17. Both Defendants were appointed to their respective positions by persons in authority to do
so. Id 79 1, 17. The Salvadoren Military and Security Forces wers organized and administered
according to a strict chain of command, 1. 44 5.6, 22, 25-27. This hierarchy is clearly reflected in
an organizalional chart that Defendant Garcla admitted was an accurate reflection of the Salvadorn
command structure, Jd, § 6: Plaintiffs’ Notice of Filing Exhibits ("Notice of Exhibits™), filed
herewith, Fx. H. Members of the Salvadoran Armed Forces underwent military training in the proper
functioning of this chain of command. Statement of Facts 725, Orders proceeded from persons of
authority down through the chain of command to the appropriate subordinate for imﬁle:mentatinn. Id,
94 5,22, In this system, military supcriors were responsible fior ensuring that their orders were
propetly executed and for disciplining offenders. I, §§ 26-28. Superiors were also required to
remain aware of the actions of their subordinates and to act upon various sources of information
ahout their subordinates. Jd. 99, Further, subordinates were required to report up the n:h::l{n'nf
command about significant events, such as when troops dischareed their fircarms, detained a civilian
ot were involved in acts of torture, fd § 6.

I their respective positions of authority within the hierarchy of the Salvadoran Military and
Security Forees, Defendants Garcia and Vides Casanove were m powered to issue orders to, and Lo
discipline, suberdinate members of these Forces. See id. T 2-7, 13-14, 19, 22, 27-28, 30, In 1981,
Defendants Garcia and Vides Casanova {and a Lhird Colonel) were promoted to the rank of General
in the Salvadoran Armed Farces. fal T 15, 20.

Defendant Garcia

Defendant Carcia conceded that as of approximately 1981, his “effective contrel” over the
Armed Forees was “tatal.” Statement of Facts ) 7. As Minister of Defense and Public Security and 2
member of the Salvadoran High Command from October 19, 1979 to April 19, 1983, Defendant
Garcia occupicd a posilion of command responsibility over members of the Military and Securicy

Farces. Id 02-7, 13-15; Notice of Exhibits, Ex. A (Garcia Chronology). This authority empowercd
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Diefendant Garcia ta issue orders to all members of the Military and Security Forces directly or
through intermediate commanders; to inspect and discipline troops; and to approve or reject
sppointments, demotions, transfers and dismissals of subordinates, Statement of Facts 74, 11, 13
Diefendant Gareia also had the authority to establish and staff military tribunals and courts martial.
fd 512,

As a member of the Salvadﬂrall.ﬁi@ Command, Defendant Garcia was responsible for
formulating military strategy concemned with the defense of the governmenl and for enforcing the
laws with respect to the Armed Forces. Jd. 11 2, 4, 100 Defendant Garcia worked closely with the
Revolutionary Junta and, as Minister of Defense and Public Security, was charged with designing and
implementing military strategy. [d. 974, 10, Defendant Garcia regularly received intelligence
reports about the activitics of the oppesition and he utilized these reports to design military strategy.
1. % 10, Further; Defendant Garcia worked with the Joint Chiefs of Staff (the Fstade Mayor) 10
repress esplonage, sabolage and subversion. Jd, 9 5.

Defendant Vides Casanova

Defendant Vides Casanova was Director-General of the National Guard from October 19,
1979 to April 18, 1933, when he 1'-!.'|:J.1t1-:En:“1 Defendant Gareia as Minister of Defense and Public
Security, 2 position Defendant Vides Casanova held until approximately 15935, Statement of Facts §
1; Motice af Exhibits, Bx. G (Vides Casanova Chronology). [n thess capacitics, Drefendant Vides
Casanova occupied positions of command authority within the hierarchy, first, over the Mational
Guard, and then over all Military and Security Forces, Jd 9 1%, 22-23, 28-30.

As Director-Cieneral of the National Guard, Defendant Vides Casanova received orders from
either Defendant Garciz or the military members of the Revolutionary Junta, as communicated
theough: the Joint Chiefs of Staff. Jd 21, Defendant Vides Casanova was responsible for ensunng
that all Wational Guard facilities, including detention centers, ran properly. fd 923, If a subordinale
reccived a report of abuses of awthority by other Guardsmen, it was the duty of the subordinate to
bring this report to Defendant Vides Casanova's attention. fd. ¥ 28, When he was promoted to the
Minster of Defense and Public Security, he became 2 member of the High Command and assumed

the functions and powers formerly held by Defendant Garela, Id. $7 29-30.
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Dicfendant Vides Casanova's position as Minister of Defense and Public Security in the High
Command empowersd him to accept, reject, or modify requests from the Joint Chiefs of Stall (the
Estado Mayer); and approve decisions to transfer, demote, or discharge subordinates. fa. § 30.

Defendant Vides Casanova also had the authority 1o convene military tribunals and courts martial. [,

ARGUMENT

i. RULE 56 PERMITS THIS COURT TO FIND AS A MATTER OF LAW THAT
DEFENDANTS POSSESSED DE JURE COMMAND AUTHORITY

Summary judgment is appropriale where a party shows “that there i5 N0 Zonuing issue as to
any material facl and that the moving party is entitled to judgmenl as a matter of law." FRCP S6ic).
*A moving party discharges its burden on & motion for summary judgment by *zhowing’ or ‘pointing
out to the Courl that there is an absence of evidence to supporl the non-moving party’s case.”

Jeffery v. Sarasota White Sox, Inc., 64 F.3d 590, 593 {11th Cir. 1995) {¢iting Celotex Corp. v, Catrell,
AT7UIE, 317, 325 (1986)). Under Rule 56, the moving party may discharge its burden “with or
without supporting affidavits.” Jefery, 64 F.3d at 5535 Whena maving party has discharged its
burden, “the non-moving party must then ‘go beyond the pleadings,” and by its own affidavils or by
‘depasitions, answers to interro gatn.:-lcs, and admissions on file," designate specific facts showing that
there is a wenuine issue for tal.” Helick v. Brevard County Sherifi's Dept., 937 F. Supp. 1560, 1564
(W.D. Fla, 1996) {citation omifled).

Here, this Court may grant summary judgment for Plaintiffs on the limited issuc of
Diefendants’ de jure command authorty, Under Rule 56, “summary judgment may be proper as to
same canses of action but not as to olhers, or as fo some issues bul Rot as lo ofhars, or as o some
parties but not as to others.” Barker v. Normas, 651 F.2d 1107, 1123 (3th Cir. 1981) (emphasis
added); see FRCEP 56(a) (a party “sccking Lo recover upomn a claim, counterclaim, or ¢ross-claim” may
move for “a summary judgment in the party’s favor upon all or any part thereof™)., ““Ii is clear that
Rule 56 authorizes a summary adjudication that will often fall short of a final determination, cven of
a single claim.'™ Lies v. Farrell Lines, Inc., 641 F.2d 765, 769 n.3 (9th Cir. 1981) {citation omilted);
Blaelford v, Action Prods. Co., 92 FR.D. 79 (W.D. Mo, 1981) ("The award of summary judgment

on a portion of a claim is clearly covered by the words of Rule 36(2)7)- In DiSardro v. Marahwena
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Corp., 552 F. Supp. 889, 892 (D, Haw. 1954), the court ariiculated the rationale for graniing

summary judgment on a single, key issue, such as de jure command authority:

Summary judgment is available to decide purely legal issues. It 15
appropriate to deeide a few limited issues by summary judgment, even
il those issucs are not entirely dispositive of any one claim, Summary
judgment can thus serve to sct the issues for trial. The fact that less
than an entire claim is settled by the summary judgment ruling does not
vitiate the court’s jutisdiction to decide the issuc.

[n.:itatiuns. omiteed).

Alternatively, under Rule 56(d), if 2 Courl “finds that summary judgmenl 1% inappropriale
beeause there are genuine issues of material fact to be tred, it *shall if practicable ascertain what
material facts exist without controversy' and enler an order specilying those facts.” Seott Paper Co.
v, Taslog, Inc., 638 F.2d 790, 796 n.4 (5th Cir. 1981). Here, such matenial facts “without substantizl
controversy” (FRCE 56(d)) include the facl of Defendants’ de jure command autho rity. The purpose
of Bule 56(d) is m “zalvaze some results from the judicial effort involved in the denial of a mation
for summary judgment,” Warner v. United States, 698 F. Supp. 877, 579 ($.0. Fla, 1988) (citations
omilled). Partial summary judgment under Rule 56(d) “is merely a pretrial adjudication that certain
izsucs shall he deemed established for the trial of the case,” and accordingly “[t]his adjudication
accelerates liligation by framing and narrowing trizble issues, and by eliminating, before tnial, marters
that contain no genuine issue of material fact.” Meek v, Metro. Dade County, 805 F, Supp. 958, 963

(5.00. Fla. 1992) {citations omitted).

IL. A MILITARY COMMANDER CAN BE LIABLE FOR ACTS COMMITTED BY
SUBORDINATES UNDER HIS DE JURE COMMAND AUTHORITY

Under the doctrine of command responsibility, a military commander can be held eriminally
or ¢ivilly responsible for unlawful acts committed by subordinates even though the conumander did
not dire;ct]y participate in the commission of the actual offenses, Broadly staled, a commander 15
Hable where he knew, or should have known, of abuses being commiited by subordinates but failed to
take all reasonable znd necessary measures lo prevent or punish such offenses. The theory
undetlying this well-established doctrine is that the superior i% in the best position to prevent

violations of the laws of war, which have as their fundamental goal the prevention of unnecessary
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suffering in a time of war. Because military commanders are in positions of greal public trust and .
responsibility, the law imposes on them a duty to prevent and punish abuses committed by
subordinates under their de jure command. See generally, Timothy Wuo & Yong-Sung Kang,
Criminal Liability for the Actions of Subordinates—The Doclrine of Command Responsibility and its
Analogues in United States Law, 38 HaRY, INT'L L. 1. 272,290 (1997).

In this action, Plaintiffs allege that under the doctrine of command responsibility, Defendants
are legally responsible for the viclations of international law they suffered (viz., lorture; erimes
against humanity; arbitrary detention; and ¢ruel, inhuman and degrading (reatment or punishment) at

the hands of members of the Military and Sceurity Forces.

A, The Doctrine Of Command Responsibility Requires A Showing Of Command
Authority, Mens Reaq, and dctus Reus

Tt is well cstablished under U.S. and international law (hat the decteine of comman:d
responsibility m:;tains thres elements that must be proved by Plaintiffs by a preponderance of the
evidence. Plaintiffs must demonstrate:

First, that the individuals who committed the unlawful acts alleged were under the 1:1?3 Jure
command authority of each Defendant;

Second, that Diefendants knew, or should have known, that persons under their gommand had
comumitted, were committing, or wers about to commmit unlawiul acts; and

Third, that Defendants failed to take all reasonable and necessary measures 10 provent or
repress the commission of unlawiul acts by suhordinates or to investigate and punish the actual
perpetrators. Application of Famashite, 327115 1, 14-16 (1946); U.S. Depl, of Army Field Manual
Na. 27-10, Responsibility of Acts af Subordinates in the Law of Land Warfare. | 501 {1536)
{providing for responsibility for commanders Jor crimes committed by subordinates).

;i.‘.’hm a1l three conditions are met—de fure command authorly, mens red, and oefis reis-——a

commander can be found Hable for international law violations committed by subordinates. Seg

. L For the Courl’s convemience, secondary and other authoritics are contained in Plaintiffs’
Appendix of Authorities, filed herewith,
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generally W. §. Fenrick, Some International Law Problems Related to Prosecutions Before the
International Criminal Tribunal for the Former Yugoslavia (“International Law Problems”), 6 DUKE

I Comp. & InT'L L. 103, 124 (19935),

B. A Showing OF De Jure Command Authority Satisfies The First Element OF The
Command Responsibility Doctrine As A Matter Of Law -

To satisfy the first element of the doctone of command responsibility, Plaintifts must show
that Defendants Garcia and Vides Casanova possessed de fure command authority over the
Salvadoran Military and Security Forces, and the National Guard, respectively, such that the
members of these forces were within the Defendants’ chain of command. Specifically, satisfying this
elerment of the doctrine of command responsibility requires a showing that the Defendants possessed
the legal authorily 1o issue orders to, and to discipline, the direct perpetrators.”

Cases under the TVPA and the ATCA clearly reflect the central role of de jure command

authority within the doctrine of command responsibility,” For example, in Xuwncax v Gramafo, 886

1 a5 ane commentator has observed, in order to invoke the doctring of command
responsibility, it must be shown that “the persens committing the offense were under the command of
the accusad, thal is, the accused had the authority to issuc orders to them not to ¢omeit illegal acts
and the authority 1o see that the offenders were punished . .. .* Fenrick, International Law Problems,
6 DKE ] Cove. & INT'LL, at 124,

* The legislative histary of the TVPA, and by extension the ATCA, reforences the Famashila
precedent and directs courts to inlemational standards of command responsibility in determining the
lability of commanders, See Xuncax v. Gramajo, 886 F.Supp. 162, 172 n.2 (D Mass. 1595) (“The
legislative hislory of the TVPA also casts light on the scope ol the Alien Torl Claims Act,”). This
legislative history further underscores that de jure command anthority serves as the basis for
estahlishing the first element of the doctrine of command responsibility:

The lewislation [the TVPA] is limited to lawsuits against persons who
ordered, sbetled, or assisted in the torture, It will not permit & lawsuit
against a former leader of a country merely because an isolated act of
torture ocourred somewhere in that country. However, a higher official
need not have personally performed of erdercd the abuses in order to be
held liable. Under international law, responsibility for torture,
summary execution, or disappearances extends beyond the person or
persons who actually commilted those acts—anyone with higher
authority who authorized, tolerated, or knowingly ignored those acts is
liable for them.

5. Eep. Mo, 249, 102d Cong., 15t Sess, 9 (1991) (emphasis added) (footnote omitted).
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F.Supp. 162 (D Mass. 1995), the courl found that the defendant commander was lishle under the
ATCA and TVPA where he “was aware of and supported widespread acts of brutality committed by
personnel under his command resulting in thousands of civilian deaths.” Jd. at 172-73 (emphasis
added). Likewise, in Forti v. Suarez-Masonr, 672 F. Supp. 1331, 1537-38 (N.1D. Cal. 1987), the court
found that the direct perpetrators were “agents, employees or representatives” of the defendant acting
pursuant to & “policy, practice ot pattern” of the Artmy under defendant’s command. In Pawd v. Awil,
901 F. Supp. 330, 333 (S.D. Fla, 1994), a critical step in the court’s reasoning was the finding that
“[a]il of the soldiers and officers in the Haitian military responsible for the arbitrary detention and

torture of plaintiffs were employees, represcnlatives, or agents of defendant Avel ... ™"

11I. THE FACTS ARE UNDISPUTED THAT DEFEND ANTS EXERCISED DE JURE
COMMAND AUTHORITY OVER MEMBERS OF THE MILITARY AND
SECURITY FORCES

The undisputed facts, including numerous admissions by Defendants in deposition and dunng
eworn trial testimony, show that Defendants possessed de jure command authority over the
Salvadoran Military and Security Forees, Accordingly, this Court should find that Plaintiffs have
catisfied the first element of the doctrine of command responsibilily as a matler of law. .

Defendants have admitted that they oceupied positions of high authorly within the hisrarchy
af the Salvadoran Armed Forces, Statement of Facts, 79 2, 6-7, 11-15, 19-23, 28-30. They have also
admitted that the Salvadoran Military and Security Forces operated according to a sirict chain of

command wherehy orders of superiors were transmitled o the appropriate subordinates [or

* United Stales precedent is also consistent with imternational standards for command
responsibility. See, e.g., Profocol Additional to the Geneva Conventions of 12 August 1949, and
Relating to the Frotection of Victims or International drmed Conflicts |, Protocol I), Juns B, 1977,
1125 UN.T.5. 3, 42-43, at Article 86-7. The International Comemittes of the Red Cross (“ICRC™)
Commentary on the Protocol makes clear thal the term “commander” in Articls 87 encompasscs
persons in command “at the highest level to leaders with only a few men under their comtmand.”
Claud Pilloud et al., Commentary on the Additional Protocels of 8 June 1 977 1o the Geneva
Conventions of 12 August 1949 (1987), 73553 . In addition, this Commentary states that “the
superior concemnad must be the superior of that subordinate.” Jd. 9§ 3543, The term “superior
applies to any superior in a “line of command”™ who has “a personal responsibility with regard o the
perpetrator of the acts concemed becanse the latler, being his subordinate, is under his control.™ Jid.
1 3544, El Salvador ratificd the Protocol on Movember 23, 1978, Sae hittphwarw lcrc.org.
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implementation. fd. 71 5-6, 22, 25-27. Defendanes testified that by virue of their positions, they
were empowered to issue orders to subordinates and to discipline offenders.  Id 97 5, 22, 26-28. In
their testimony, they admitted that they were responsible for informing themselves of the activities of
their subordinates. fd 9. They also admitted that they received reporls from the field detailing the
activities of subordinates and of the oppesition and had a duty to act upon those reports. fd. §9, 10,
Further, they admitted (hat under Salvadoran law, Ministers of Defense were empoweéred to convene
military teibunals and courts martial and to accept or reject requests for appointment, demotion or
discharge of suboredinates. £ 974, 12-13, 27, 30.

Diefendant Garcia admiteed that his “cffeclive control” over the Armed Forces was “total.” fd.
17, Specifically, he testificd that as Minister of Defense and Public Security and as a member of the
Salvadoran High Command, he was responsible for designing and implementing Military stratcgy in
consultation with the Revolutionary Junta, and for working with the General Chief of Staff’ to repress
csplonage, sabotage and subversion, fd, T4, 5, 10. Likewise, Defendant Vides Cazanova, as
Dircctor-General of the Mational Guard and then Minister of Defense and Public Security, testificd
that he was charzed with ensuring that all National Guard facilities—including detention centers—
ran srnoothly and with following up on repotts of abuses of authorities received from subordinates
and others. Jd, 9 23, 28. Defendant Vides Casanova also testified that he and his predecessor,
Defendant Garcia, played, as Minister of Defensc and Public Security, an important role in demoting,
transferring, or discharging military officers or soldiers, Jd 9 30.

Thess undisputed facts establish that Plamnffs have carried their burden ss to the first clement
of the dectrine of command responsibility. All members of the Military and Secunity Forees were
“under the command of " Defendants Gareia and Vides Casanova while Defendant Garcia beld the
pasition of Minister of Defense and Public Security and while Defendant Vides Casanova was
Director-General of the National Guard, See Yamashita, 327 1.8, at 14 (finding the dirccl
perpetrators to be “members of [Yamashita’s] command™); see alse Xwmcax, 856 F. Supp. at 172-73;
Pasl, 901 F. Supp. at 335; Fordi, 672 T, Supp. at 1541, Indeed, both Deferdants oceupied ™'the
highest position]s] of authority™” within the Salvadoran Armed Forces, clearly satisfying the

requirement of de jure command suthority, Forti, 672 F. Supp. at 1537-38 (citation arnitted).
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Rased on these undisputed facts, this Court should find that Defendants occupied positions of
de jure command authority over members of the Military and Security Forces, and that PlaintifTs

have thus established the first clement of the doctrine of command responsibility as a matter of law,

Iv. IF THIS COURT DENIES PLAINTIEFS® MOTION FOR SUMMARY JUDGMENT,
IT SHOULD NONETHELESS DETERMINE UNDER RULE 56(d) THAT
DEFENDANTS POSSESSED DE JURE COMMAND AUTHORITY OVER THE
SALVADORAN MILITARY AND SECURITY FORCES
Even if this Court finds that a trial is necessary regarding the first element of the command

responsibility doctrine, it should determine that the fact of Defendant Gargia’s and Delendant Vides

Casanova's de jure command authority over the Salvadoran Mililary and Scourity Forces and the

National Guard, respectively, i3 “without substantial controversy.” FRCP se(d). At tnal,

consequently, the fact of Defendants’ de fure command anthority should *be deemed established, and

the trial . . . conducted accordingly.” Id.

In light of the undisputed facts, Rule 56(d) requires & factual finding of Defendants” de jurz
command authority, Rule 56(d) is an “importanl aspect of federal summary judgment procedure,”
Scatt Paper, 638 F.2d al 796 n.4, the purpose of which is to streamline litigation following denial efa
summary judgment motion, Warner, 698 F, Supp. at 879, Indeed, at least one court has heid that
“Rule 56{d) imposes a compulsory duty on the cout considering the summary judgment motion to
specify the uncontroverted material facts™ fn re Hillsborough Holdings Corp., 176 B R, 213, 233
(5D Fla. 1994),

Here, Plaintiffs® theory of lizbility is based on the doctrine of command responsibility. This
doctring contains a requirement of command awthority over subordinates. Becaise the undisputed
evidence shows that Defendants occupied the respective pasitions of hMinister of Defonse and Public
Security and Director-General of the Mational Guard, a factual finding that they posscssed de jure
mm.ma.:.nl is appropriate beoause it will “narrow the issues in the case, advance the progress of he
litigation and provide the parlies with some guidance on how they proceed with the case.” Warner,

698 F. Supp. at 880; see also Occidental Fire & Casuwaliy Co. of Novth Carolina v. Cont | Bank, N.A,
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918 F.2d 1312, 1320 (7th Cir. 1990) (pursuant to Rule 56(d), district court “may issue an order,
simnilar to a pretrial order, listing the lacts that are not in dispute™).”

Specifically, this Court should find the following facls with respect to the issuc of de jure
command authority:

(13 During 1979-83, Defendant Garcia was the Minister of Defense and Public Security af
El Salvador.

{2 In his capacity as Minister of Defense and Public Security, Defendant Garcla was
empowered to command the Military #nd Securicy Forces of Bl Salvador. Pursuant to accepted
regulations and procedurcs, Defendant Gareia was also empowered (o izsue orders to suhordinates m
thesz Forces, including orders not to commit illogal acts.

(3)  Inhis capacity as Minister of Defense and Public Security, Defendant (Garcia was
empowered 1o discipline subordinates in the Military and Security Forces,

(4)  During 1979-83, Defendant Vides Casanova was the Dircctor-General of the National
Guard of El Salvador.

(5} [n his capacity &s Director-General of the Mational Guard, Defendant Vides Casanova
was empowered (o command the National Guard of El Salvador. Pursuant to accepted regulations
and procedures, Defendant Vides Casanovs was also empowersd o issuc orders to his subardinates
in the National Guard, including orders not to commit illegal acls.

(a) In his capacity as Thrector-Gieneral of the National Guard, De fendant Vides Cassnova

was empowered Lo discipline subordinates in the Mational Guard.

* Courts have held that *[fhe duty Lo sifi the issues under Rule 56(d) is in no way inconsistent
with the duly to award judgment on “all or part’ of 2 claim under Rule 36(a). A Fule 5&(d) order may
be issued as part of a summary judgment determination under Rule S6(a), or in cases 11 which nio
judzraent is warranted, but certain material issues have been decided.” Blackford, 92 FR.D. at &,

Tn addition to listing facts, determinations under Rule 56(d) may also resolve mixed questions of Taw
and fact, or legal issues. See Gillette v. Delmore, 886 F.2d 1154, 1198-89 (8th Cir. 1985) (granting
partial summary judgment on grounds that phone eall is not constitutionally protected speechy; Coken
v. Board of Trs. of the Univ. of Med. and Dentistry of New Jersey, 867 F2d 1433, 1467 {3d Cir.
198%) (determination that job classification systern and sentonty system vinlated law is “classic
example of Rule 56{d) relicf™).
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CONCLUSION
For the forepoing reasons, Plaintiffs are entitled to summary judgment 22 to the first element
of the doctrine of command responsibility, i.e., that Defendants posseszed de jure command authority

over members of the Military and Secunty Forces,

Dated: February é 2001
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