United States of America: A 5afe Haven for Torturers

An initial accounting

There is no precise figure on the number of alleged torturers and
other perpetrators of human rights abuses residing in the United
States. This is not surprising in light of the impediments to
identifying and tracking suspected perpetrators. First, these
individuals generally do not publicize their presence or past
actions that might be considered criminal. Second, immigrant
communities rarely report suspected human rights abusers
because they lear reprisals and are skeptical that coming forward
will result in the perpetrators being brought to justice.?* Third, the
U.S. Government only recently began investigating modern-day
human rights abusers in the United States.”™
. There are, however, a number of sources that, taken together,

begin to reveal the scope of the problem.

In 1998, the Center for justice & Accountability {"CJAT)
was established with support [rom Amnesty International USA
and the United Nations Voluntary Fund for Victims of Torture.
CJA investigates cases of suspected perpetrators of torture
and other serious human rights violations who live in or visit
the United States. It files civil lawsuits on behall of torture
survivors and their families in U.S. courts. [t also encourages
criminal prosecution, extradition, or other appropriate action
against suspected torturers. Since its founding, CJA has
investigated over 1oo cases of alleged human rights abusers
residing in the United States. These cases have involved
individuals from various countries, including Afghanistan,
Bosnia, Cambodia, Chile, El Salvador, Guatemala, Haiti,
Indonesia, Iraq, Nicaragua, Sierra Leone, and Vietnam. CjA
has relerred approximately 1o of these cases to the Justice
Department for further investigation.

The International Educational Missions {"IEM”), which was
established in 1987, has investigated more than 150 cases of
suspected torturers residing in the United States, particularly

74 Gerald Gray, The Number of Human Rights Criminals in the United States and the
Implications for the Torture Treatment Movement (zoo1) funpublished manuscripi).

75 In contrast, the Office of Special lnvestigations in the Department of Justice has been ‘
tracking cases of Nazi war criminals since 1979,
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in southern Florida.7 It has referred some 5o cases to the Depart-
ment of Justice. As of January 2002, I[EM estimales that approxi-
mately 1,100 human rights abusers are now in the United States.?

In 1997, the INS established the National Security Unit {"NSU")
within the Investigations Division of the Office of Field Opera-
tions.7® In 1968, the NSU took on the task ol coordinating investi-
gations into suspected human rights abusers.?? Since that time, the
NSU has investigated approximately 400 such cases.®° The NSU's
Director acknowledges, however, that the actual number of sus-
pected human rights abusers residing in the United States may be
as high as 800—1,000.8

The INS has conducted two well-publicized sweeps targeting
suspected human rights persecutors. On November 15, zooo, the
INS executed Operation Home Run, a tactical action designed to
locate, detain, and deport aliens living in the United States who
allegedly committed human rights abuses in foreign countries.®
Throughout southern Florida, INS agents located and detained
14 aliens suspected of committing abuses in their home countries,

76 See, eg.. Andrew Bounds, LS. Catches Up With Abusers of Human Rights, FiNanciaL TIMES
(LoNpON), May 24. 2001, at 7; Niles Lathem. Nazi Hunter is on Their Trail, New YORrk PosT, May
31. 2004, Al 7.

77 Alfonso Chardy, Nazi Hunter on Qurest 1o Expel Other Torturers,” MiaMi HERaLD, Mareh s,
200, Bill Douthat, Boyton-Area Man Tracks, Qusts Toriurers. PALM BEACH PosT, March 21, 2001,
at A

78 In addition, the Justice Depariment has designated the Terrorism and Violeni Crimes
Seclion In its Criminal Division 10 investigate cases of human rights abuses To promole
cooperation between these various agencies, the INS and the Federal Bureau of Investigation
signed a Memorandum of Understanding {"MQU")} regarding the investigation and prosecution
of human righrs abuse crimes. According to a Justice Department cfficial, Tilhe MOU
promotes the effective and elficient investigation and prosecution of human rights abuses by
setting out the procedures to be fallowed and the respective responsibilities of each agency.”
Adopted Orphans Cltizenship Act and Anii-Atrocity Alien Deporiation Ace: Hearing Before the
Subcommittee on immigrarion and Claims of the Committee o the Judiciary, House of
Representatives, 106th Cong., 15t Sess. 21, 23 {2000} {statement of James Castello, Assoclate
Deputy Attorney General, U.S. Department of State) thereinalier “Castello Testimony'l

79 Letter from Walter D. Cadman, Director, National Security Unit, immigration and
Naturalization Service to William F. Schulz, Executive Director, Amnesty International USA
(Seprember 6, 2001}

Bo Interview by Vienna Colucci of Amnesty International USA with Walter D. Cadman,
Direttor. National Security Unit. lmmigration and Naturalization Service (August 14, 2001}

B id.

82z Press Release. INS Special Agems Arrest Human Rights Persecutors (Nov. 28, 2000).
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including Angola, Haiti, and Peru. On May 16, 2001, the IN5
detained an additional seven aliens as part of Operation Home
Run 11.83 By some accounts, there are approximately 140 similar
cases in Florida alone.B4

In addition to the cases investigated by the INS and the above-
mentioned NGQs, a number of suspected human rights abusers
have also been identified through the growing body of investi-
gative reporting on this topic.%s Amnesty International USA's
review of these cases and of the cases brought to the organiza-
tion’s attention by other sources reveals that nearly 150 suspected
human rights abusers are reported to be living in the United
States, though the actual number may be substantially higher.

Selected case studies

The following case studies involve individuals who are alleged to
be responsible for human rights abuses in their countries of origin
and who managed to enter, and in some cases even establish
residence in, the United States. Each case reveals flaws in U.5.
policy and calls into question the U.S Government's commitmenit
to fulfifling its obligation under international law to bring
suspected human rights abusers to justice.

Kelbessa Negewo

From 1974 to 1991, Ethiopia was ruled by a military government known
as the "Dergue."8® During a campaign of repression, political
opponents were threatened, tortured, and summarily executed

B3 Noreen Marcus, INS Arrests 7 Suspected Rights Violators, SUN-SENTINCL, May 9, 2001 &1 7B.
B4 Jody Benjamin, INS Nabs Suspecied Torturer, SUN-SENTINEL. June 22, 2001. at 28,

85 See generally Thuy-Doan Le and Daniel Yi, INS lnvestigating Atlegalion Against Vietnam
Refugee, LOS ANGELES TIMES, June 12, 2004, at B: Steve Fainaru. IN$ Moves to Track Down
Righis Abusers, BOSTON GLOBE, Sept. 20, 1999, al Al Robert L. Jackson, Setting Up a System to
Pursie Alleged War Criminals in U.5., LOS ANGELES TIMES, Aug. 17, 1999, at As; Steve Fainaru,
Suspect in "Cleansing™ By Serbs Living in Vr, Boston GLORE. May 3, 1999, al Ar; Steve Fainaru,
U.5. is a Haven for Suspecied War Crimintals, BosTon GLosE, May 2 1999, at Al

86 See generaily AMNESTY INTERNATIONAL, ETHIOPIA—ACCOUNTABILITY PAST AND PRESENT: HUMAN
RIGHTS IN TRANSITION {r995); ALEXANDER DE WAAL, EvIL DAYS: THIRTY YEARS OF WaR AND FAMINE IN
ETHIOPIA (1991).
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by military and paramilitary groups throughout the country. At the
time, Edgegayehu Taye was 21 years old and worked at the Ministry
of Agriculture in Addis Ababa. Her father had been a prominent
government official under the prior regime of Haile Selassie.

In a complaint filed in U.S. District Court for the Northern

District of Georgia, Taye alleges that on February 13, 1978, she was .

arrested and taken to the local detention [acility controlled by
Kelbessa Negewo, a government official 87 At the detention
facility, she was ordered to remove her clothes. Her arms and legs
were bound, and she was suspended from a pole. She was repeat-
edly threatenied with death if she did not cooperate and disclose
her membership in an opposition group. Taye alleges that she was
severely beaten by Negewo and several guards, who poured water
on the wounds to increase her pain. Taye further alleges that she
was interrogated and tortured in Negewo's presence for several
hours and that when Negewo grew tired of the interrogation, he
ordered the guards 10 cut Taye loose from the pole and take her
to a prison cell. She received no medical care for her wounds.
Taye was subsequently transferred to other prison {acilities in
Addis Ababa. After three years of detention, she was finally
released without ever being charged with an olfense or brought
before a court.

After escaping to Canada and receiving Canadian citizenship,
Taye moved to Atlanta, Georgia. While working in an Atlanta
hotel, she discovered that Negewo had not only entered the
United States as a refugee, but was also working at the same hotel.
In September 1990, Taye, along with two other Ethiopian women,
Hirut Abebe-]Jiri and Elizabeth Demissie, filed a lawsuit against
Negewo pursuant to the Alien Tort Claims Act.88 The plaintiffs
alieged that Negewo had ordered and participated in numerous
acts of torture and other cruel, inhuman, and degrading treatment
against them while they lived in Ethiopia.®?

87 Sce generally Abebe-firl v. Negewo, No. 1:90-CV-2010-GET, 1993 WL Big3o4 (N.D.Ga.
Aug. 20,1993) aff'd 72 F.3d 844 L1994).

88 The Alien Tort Claims Act. 28 U.5.C. §1350, provides federal district courts with subject
matrer jurisdiction over tort actions filed by aliens alleging violations of international law.

89 Complaint, Abebe-Jiri v. Negewo, Case No. 1:90-cv-2010-GET (N.D. GA. Sept. 13, 1990).
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In Abebe-firi v. Negewo, the District Court found Negewo
liable for human rights violations.®° In its findings of fact, the
District Court concluded that Negewo had participated in
numerous acts of torture. "Defendant Negewo was directly
involved in the interrogation and torture of each of the plaintiffs
in this case. He was personally present during part of the time
they were tortured and supervised at least part of the torture."s
Based upon these findings, the District Court concluded that
Negewo had committed acts of torture and other cruel, inhuman,
or degrading treatment. Accordingly, the Court awarded the
plainti(fs compensatory and punitive damages in the amount of
$1.5 million. The Court of Appeals for the Eleventh Circuit affirmed
the District Court's ruling.%?

While these civil proceedings were pending, Negewa's appli-
cation [or naturalization was under review by the [mmigration and
Naturalization Service. Although the INS was apparently informed
of the District Court's judgment, it approved Negewo's application
and granted him U.S. citizenship.9?

Nikola Vukovic
In 19q1, before the breakup of the {ormer Yugoslavia, the municipal-
ity of Bosanski Samac, located in northeastern Bosnia-Herzegovina,
was populated by over 30,000 people. Almost 17,000 residents were
Bosnian Muslims or Croats. Like other municipalities in northeastern
Bosnia-Herzegovina, Bosanski Samac held strategic importance for
the Bosnian Serb military. Through intimidation, forced displacement,
torture, and summary execution, the Bosnian Serbian army gained
control over the town and established a Bosnian Serb-controlled
corridor in northeastern Bosnia-Herzegovina. By mid-199s5, fewer
than 300 Bosnian Muslims and Croats remained in Bosanski Samac.
Kemal Mehinovic, a Bosnian Muslim, lived with his wife and two
-children in Bosanski Samac. According to a complaint filed in U.5.

90 Abebe-Jiri v. Negewa, No. 1:go-CV-2010-GET, 1993 WL Big)o4 (N.D.Ga. Aug. 20, 1993} aff d
72 F.3d 844 (1946).

g9t Id at6-7.

g1 See Abebe-Jirt v. Negewo, No. 1:90-CV-2010-GET, 1993 WL Biyjeq (N.D.Ga. Aug. 20, 1993}
alld 72 F.3d B4q (1996).

63 Sce How a Torture Figure Becomnes a Victinm. FULTON COUNTY DaiLY REpORT, March 2, 1998.
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District Court for the Northern District of
Georgia, Mehinovic alleges that on May 27, 1992,
Bosnian Serb police officials arrested him at his
home and beat him as his lamily watched help-
lessly,9* Mehinovic was then taken to the local
police headquarters, where he alleges he was
interrogated and regularly beaten for two
months. According to the complaint, Nikola
Vukovic and other Bosnian Serb soldiers re-
peatedly beat Mehinovic and other Muslim
prisoners, sometimes into unconsciousness,
using metal pipes, wooden batons, and their
fists.?5 Mehinovic alleges that during one tor-
ture session, Vukovic forced him to lick his own
blood off the police station wall. During other

weww.stawniak.com

Nikola Vukovic, farmer

! Bosnian Serb soldier named
sessions, Yukovic reportedly made derogatory remarks |y a tawsuit filed in 1998

against Muslims, declaring at one point that “Injo more [ under the Alien Tort Claims
Muslims should be born.”9® Mehinovic repeatedly suf- | Act and Torture Victim

fered injuries to his head, ribs, and hands. He received Protection Act.

no medical attention. Psychological torture accompanied the
physical acts of torture. Mehinovic alleges that on several occasions
Vukovic and other guards or soldiers gathered prisoners in a large
room and opened fired around them.s? The bullets never kit them,
but the prisoners remained terrified of imminent death. On one
occasion, Vukovic allegedly aimed directly at Mehinovic and shot a
bullet just above his head. In july 1992, Mehinovic was transferred
to a Territorial Defense military building in Bosanski Samac, where
he was held with approximately 300 men. Along with inadequate
drinking water and food, the men were given rations containing
pork, a meat prohibited by Muslim religious practice. Mehinovic
alleges that Vukovic also appeared at the warehouse, where he

g4 The allegations against Yukovic are based upon a civil complaint filed in U5, District Court

for the Northern District of Georgia and on festimony presented at the trial. See First

Amended Complaint, Mehinovic v. Yukovic, Case No. 1 98-CV.2470 (N D. GA. Dec. 14. 1998).

Mehinovic was represented by the Center for Justice & Accountability. ’ -

95 Id avn.
96 Id atio0.
97 fd.
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beat Mehinovic and other prisoners.?8 After surviving for almost
four months in the warehouse, Mehinovic was transferred to a
concentration camp east of Bosanski Samac and then to other
detention and labor centers in Bosnia-Herzegovina.

On October 6, 1994, after two and a half yeérs of detention,
Mehinovic was released in a prisoner exchange near Sarajevo.??
After searching for several days, he was reunited with his family
in Croatia. In July 1995, Mehinovic left Croatia and traveled to
the United States with the assistance of the U.S. Government and
refugee relief organizations. He was subsequently granted perma-
nent residence in the United States. [ronically, Vukovic also
entered the United States as a refugee in October 1997 and settled
with his [amily in a suburb of Atlanta.'e®

In 1998, Mehinovic discovered that Yukovic was living in the
United States. [n August 1998, Mehinovic filed a lawsuit against
Vukovic pursuant to the Alien Tort Claims Act and the Torture Victim
Protection Act, which authorize civil actions for acts of torture.'
Three other Bosnian men allegedly victimized by Vukovic subse-
quently joined Mehinovic as plaintiffs.'*2 The complaint charges
Yukovic with numerous violations of international law arising from
his actions in Bosnia-Herzegovina. Specifically, the plaintifls allege
that Yukovic is liable for genocide, war crimes, crimes against
humanity, torture, cruel and inhumane treatment, and arbitrary
detention.'®? In September 19g9, the District Court denied Yukovic's
motion to dismiss the lawsuit.'o4 A bench trial was held in October

of Id

g9 M. atn.

100 See generally Brent Israelsen, fudge Wor't Drop Suit Accusing Serl of Torture, SALT LAKE
TRIBUNE, Sept. 17, 1999, at Ba.

101 For an averview of the Alien Tort Claims Act and Terture Victims Protection Act. see
infra, Section 6.

102 The complaint was subsequeriily amended in December 1998.

193 1998, Stevan Todorovic, a former police chiel for Bosanki Samac. was indicted by ihe
[nternational Criminal Tribuna! for 1the former Yugoslavia. See Chris Stephen, Bosmman Serb
War Crimes Suspect Seized, THE SCOTSMAN, Sept. 26, 1998. a1 7. [n December 2000, Todorovic
pled guilty to one count of crimes against humanity. See 12-Year Sentence for Bosnian Serb
War Crimes Suspecl, AGENCE FRANCE PRESSE. May 4. 2001, In August 2001, he was sentenced 10
10 years in prison (with credit for two years. 10 months' lime served). Brent Israelsen, War
Crimes Verdict Brings Refiel, SaLT LAKE TRIBUNE. Aug. 2, zuoi. al An.

104 Order, Mehinovic v. Yukovic, Case No. 1 98-C¥.2470 (N.D. GA. Sept. g, 1999},
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2001, where the District Court heard testimony
from each of the four plaintiffs. Neither Vukovic
nor his counsel appeared at trial. A final ruling is
now pending.

Tomds Ricardo Anderson Kohatsu

Int 1997, two Peruvian army intelligence officers,
Leoncr La Rosa and Mariela Lucy Barreto, were
detained for allegedly leaking government
information to opposition groups.'s La Rosa and
Barreto were placed in army detention cells and
repeatedly beaten and tortured with electrical
shocks. La Rosa required months of hospitalization
and rehabilitation, and she remains a paraplegic.'®®
Barreto was killed; her dismembered body was
ultimately recovered by Peruvian authorities.
Several officers from Peru’s Army Intelligence
Services, including Tomas Ricardo Anderson Kohatsu,
were accused of committing these acts. While
Anderson Kohatsu was prosecuted and convicted

by a military court for misuse of authority, the
conviction was subsequently overturned by Peru's
Supreme Council of Military Justice.'"7 The case
received international attention and was raised
before the Inter-American Commission on Human

AFP Photo

Retired Peruvian army major
Tomas Ricardo Anderson
Kohatsu, who Is accused of
torture, at Ronald Reagan
National Airport in Washing-
ten, DC, on March 9, 2000.
Anderson Kohatsu was
questioned by the Justice
Department later that day
in Houston, Texas, but was
allowed to retum to Peru
after the State Department
intervened and asserted
that Anderson Kohatsu

was entitled to diplomatic
immunity.

105 See generally Sean Murphy, Immunity Provided Peruvian Charged wirth Torture,

o4 AM. | INT'L L. 535 {z000); State Depr. Helped Peruvian Accused of Torture Avoid Arrest,
NEW YoRX TiMes, March 11, zooo, at A; Karen DeYoung and Lomaine Adams, U.S. Frees
A_ccused Torturer: Human Rights Groups Decry Ruling on Peruvian, Wash. POsT, March n,

2000, al Al

106 La Rosa was swarded approximately $1,500 as an indemnity by the Supreme Council of
Military Justice. See U.S. DEPARTMENT OF STATE, COUNTRY REPORTS ON HuraN RIGHTS PRACTICES
FOR 195G (2000). In February 2002, the Peruvian government issued a lormal apology and
$i20,000 in compensation to La Rosa. See Peru Compensates Torfured Ex-Ageint, ASSOUATED

Press, February 18, z002.

o7 Four Army Officers in Torture Case Sentenced to Eight Years in Prison, BBC, May 12. 1997,
LEXIS, Nexis Library, News, Archnws File; U.S. DEPARTMENT OF STATE, COUNTRY RePORTS oM HUMAN

RIGHTS PRACTICES FOR 1997, al 625 (1998).
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Rights and described in the U.S. State Department’s annual
Country Reports on Human Rights Practices.'®®
In early March 2000, Anderson Kohatsu was granted a visa for
‘the purpose of allowing him to testify before the Inter-American
Commission on Human Rights in Washington, D.C.'*? When several
human rights groups discovered that Anderson Kohatsu had
arrived in Washington, they urged the Justice Department to
detain him for purposes of criminal prosecution pursuant to
18 U.S.C. § 2340A, which authorizes criminal prosecution for acts
of torture committed abroad."® No action was taken, however,
while Anderson Kohatsu was in Washington. On March 9, 2000,
Anderson Kohatsu departed Washington and stopped in Houston,
Texas, to change aircralt. As the aircraft prepared to depart,
federal agents boarded and approached Anderson Kohatsu, who
agreed to submit himself for questioning. Alter several hours of
questioning, the State Department intervened. According to
Undersecretary of State Thomas R. Pickering, Anderson Kohatsu
was entitled to diplomatic immunity and, therefore, he could not be
arrested.™ As a result, he was allowed to depart on a {ater fight.
A number of human rights organizations challenged this decision,
arguing that Anderson Kohatsu's visa did not bestow diplomatic
immunity and that the issue of immunity should in any case have
* been decided by a court."? The Justice Department and some
officials in the State Department reportedly shared the view that
Anderson Kohatsu was not entitled to diplomatic immunity."3

Armando Ferndndez-Larios
On September 11, 1973, the Chilean military overthrew the demo-
cratically elected government of Salvador Allende. Following the

108 SceReport No. 54798, Case 11.756 Leonor La Rosa Bustamente, Inter-American Commis-
sien on Human Rights. Dec. 8, 1998. See U.5. DEPARTMENT OF STATE, COUNTRY REPORTS ON HumMaN
RIGHTS PRACTICES FOR 1998, al 742 1g9g).

109 Anderson Kohatsu was granted a G-2 visa, which is 1ypically issued 1¢ foreign govern-
ment officials conducting business with imernarional organizations in the United States.

no See infrasection 6.
1t DeYoung and Adams, supra 105, at At.
nz Coletta A. Youngers, The Pinochet Ricocher, Tie NaTion, May 8, 2000. 8t §.

u3 As noted by one Justice Department official, "Our position was he did not. [The State
Department] position was he did. We lost.” DeYoung and Adams, supra w5 at A
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coup, military authorities launched a brutal and systematic
repression of suspected political opponents. At the time, Winston
Cabello worked as an economist for the Allende government and
had been appointed the Director of the Regional Planning Office
for the Atacama-Coquimbo region in northern Chile. On Septem-
ber 12, 1973, Winston Cabello was detained by local military
officials in his home town of Copiapo and accused of subversive
activities. He was then imprisoned in the local military garrison.

In a complaint filed in U.S: District Court for the Southern
District of Florida, Cabello's family alleges that on or about
Octoher 16, 1973, several officers of the Chilean military acting
with authorization from General Augusto Pinochet arrived in
Copiapo and ordered the elimination of 3 political prisoners
being held there."s Armando Ferndndez-Larios was allegedly
a member of this group of military officers."s He reportedly
participated in the torture and execution of Cabello, and helped
bring about the executions of the other 12 prisoners."® Cabello and
the other prisoners were removed from the military garrison and
taken to a secluded area. Some of the prisoners were executed
immediately; others were slashed with knives before being shot.
Although the military claimed that the 13 prisoners had been killed
while trying to escape, a Chilean government commission deter-
mined alter the prisoners’ bodies were exhumed that the prisoners
had been killed while under the control of the military.'?

In February 1987, Fernandez-Larios entered the United States in
connection with an agreement with U.S. officials to provide informa-
tion concerning the 1976 assassination of former Chilean Ambassador
to the United States Orlando Letelier and his assistant Ronni Moffitt.""®

14 The allegations against Fernandez-Larios are based upan the civil complaint {iled in U.S.
District Court for the Southern District of Florida. See Amended Complaint, Cabelio v.
Fernandez-Larios. Case No. 99-0528-CIV-LENARD (5.D. Fla. 1996},

us This groug and the surrounding airocities sttributed 1o them have been referred 10 as the
Caravan of Death. See generally David Adams, 27 Years Later, Chile's Caravan of Deatht
Touches U 8. ST, PETERSBUAG Times, March 13, 2000, at Ai; Steve Anderson. Former Chilean
Army Guard Says He Witnessed Executions, UP.1., June 27. 2000.

né Iid. a1 g=io.

wy Id atio—z

18 See generally Douglas Grant Mine, The Assassin Next Door, Part If, MiaML NEw TIMES, Ocl.
12, 2000: Douglas Grant Mine. The Assassin Next Door, MiaMe NEw TiMES, Nov. 18, 1999.
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Fernindez-larios subsequently agreed to a plea bargain with
U.S. prosecutors and pled guilty to being an "accessory after
the fact” in the Letelier bombing. The agreement provided
that Fernandez-Larios would be placed in the federal Witness
Security Program.

Fernandez-Larios was later discovered living in the Miami
area, and in Apri! 1999, the family of Winston Cabello filed a
lawsuit against him pursuant to the Alien Tort Claims Act and
the Torture Victim Protection Act. The fawsuit alleges that
Fernandez-Larios committed acts of summary execution, torture,
crimes against humanity, and cruel, inhuman or degrading
treatment. The plaintiffs have requested numerous documents
from the Chilean government as well as testimony (rom former
Chilean officials."9 The family’s case recently survived motions by
Fernandez-Larios to dismiss the suit.'2? Trial is anticipated to begin
in October zo02.

Emmanuel Constant

In 1993, the Revolutionary Armed Front for the Progress of

Haiti CFRAPH") was established following the coup that removed
Haitian president Jean-Bertrand Aristide." Led by Emmanuel
*Toto” Constant, FRAPH became the most feared paramilitary
group in Haiti. The group is alleged to be responsible for countless
killings and acts of torture in 1993 and 1994.'** In one of the

most notorious incidents, Haitian military personnel and
members of FRAPH massacred Aristide supporters in the village

ng A Chilean judge investigating the Caravan of Death killings requested the extradition

of Fernandez-Larios In November 1999. No official response has been issued by the United
States goverament although the Fernandez-Larios’ plea bargain wirh federal prosecutars may
bar his extradition to Chile. In April 2001, an Argentinian court requested Fernandez-Larios”
extradition in connection with the assassination in Argentina of former Chilean General
Carlos Prats.

120 See Cabello v. Fernandez-Larios, 157 F. Supp. zd 1345 (5.D. FL. 2001).

121 See penerally AMNESTY INTERNATIONAL, HAITI: HUMAN R{GHTS CHALLENGES FACING THE NEw
GOVERNMENT {2001); AMNESTY INTERNATIONAL, HAMI: A QUESTION OF JusTice (1996); David Grann,
Giving the Devil His Due, THE ATLANTIC MONTHLY 55 (June 200i).

122 According ro a government truth commission, FRAPH participated in the murder of
couruless civilians. See generaily ST M Pa RELE: RAPPORT DE LA COMMISSION NATIONALE DE VERITE ET
DE JUSTICE (1997): AMNESTY INTERNATIONAL, HatTi: A QUESTION OF JUSTICE {i9g6).
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of Raboteau in April 1994.'3 As many as g0
people were reported killed.'

In December 1994, Constant {led Haiti alter
failing to answer a summons issued against him
in connection with a judicial investigation into
FRAPH's involvement in human rights abuses.'s
He soon arrived in the United States and
settled in New York. After the Haitian govern-
ment protested his presence in the United
States, Secretary of State Warren Christopher
wrote a letter to Attorney General Janet Reno
urging Constant’s deportation to Haiti on
grounds that his continued presence "would
compromise a compelling United States foreign
policy interest.”™?® In May 199s, Constant was
arrested by INS officials and found deportable.'??
He was released by the agency in June 1996, subject to

he had been on the payroll of the CIA at the time of

released as a result of a secret deal with U.S. authori-
ties in which he agreed to drop a civil suit he had been intending
to bring against them for "wrongful incarceration.™??

On September 29, 2000, a Haitian court began proceedings
against Constant and 57 other Haitian military and paramilitary

121 Residents Flee Haitian Town After Killing, New YoRk TiHES, Apr. 27, 1994, 81 Ay, Haitian
Massacre Reported, CHICAGO TRIBUNE, Apr. 26, 1994, at ).

124 AMNESTY [NTERNATIONAL, ON THE HORNS OF A DILEMMA: MILITARY REPRESSION OR FOREIGN
InvASION? (1g94).

125 AMNESTY INTERNATIONAL, ANNUAL REPORT {1996).

126 William Branigin, Foe of Aristide Now & ‘Delainee’ it Maryland fail: Haitian Paramilitary’s
Ex-teader Feels Betrayed by U.S. Officials, TUE WASHINGTON POST, October 27, 1995, In A3.

127 See Marsha Myers, U5, Frees Hairian Wanted at Home in Rights Violations, BALTIMORE SUR,
June 8, 1996, at 7A; Gary Piecre-Pierre, Haili Paramilitary Leader is Found Hiding in Queens,
NEw YORK TIMES. May 13, 1995, at 4.

128 Grann, supra, al 68,

12G AMNESTY INTERNATIONAL, ANNUAL REPOAT (1997).
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Emmanue! Constant, who

once led the Revolutionary
several conditions, including that he cannot leave the Armed Front for the Progress
New York City area and must regularly report to the of Haiti, a paramilitary group

INS.12B Constant stated publicly while in detention that | 2lleged to have tortured
' and murdered civilians,

- . . at a press conference on
the military government in Haiti. He was reportedly September 22, 1994.

APMide World Photos
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officials based upon
their participation in
the Raboteau
massacre.'3® Although
there was no evidence
that Constant had per-
sonally committed
acts of torture
or murder, he
was accused of being
responsible for
the actions of indi-
viduals under his
command. In
Protestors outside the home | - n o mber 2000, Constant was convicted in absentia
of Emmanuel Constant on o
Aug. 9, 1997 Canty by a Haitian jury of murder, attempted murder, and
signs refarring to the abuses |  torture and sentenced to life imprisonment and hard
allegedly committed by a |  |abor."® Under Haitian law, Constant is entitled to
Haitian pamilitary | oy trial if he returns to Haiti.'s2
group that Constant . ) ;
once led. Haitian immigrants and human rights organiza-
tions have long protested Constant's presence in the
United States.'¥ Calls for his deportation to Haiti became even
more vocal alter his November 2000 conviction int the Raboteau
massacre trial. The Justice Department has indicated, however,
that there are no plans to deport Constant.'34

130 AMNESTY INTERNATEONAL, HAITI: HUMAN RIGHTS CHALLENGES FACING THE NEW GOVERNMENT {2001).
131 Ron Howell. Convicted in Haiti, Tota’ Constant Fears Extradition, NEwsoay, Nov. 18, 2000,
al A7: Haiti Court Corvicts 16 in 94 Coup Massacre, NEw York TiMes, Nov. 12, 2000, at 18, .
132 Amnesty International believes thal in absentia trials are inconsisient with the right to be
tied in one's presence, and would support a new trial before dilferent judges il Constant
were returned to Haiti. See Haitian junta is Sentenced in Absentia, New YORK TIMES, Nav. 19,
2000, al 15,

131 See Niles Lathem, C/A Harbors Haitian Killers in Ons., NEW YORK POST, May 14, 2000, 817,
Leslie Casimir, March Targets Haiti Suspect, DALY NEws, Dec. 13. 2000, a1 31: Ron Howell,
Haunted by Haitian Violence: Gueens Mar, Target of Protests, Responds 1o Accusations of
Terror, NEWSDAY, Sepl. 5, 2000, a1 A4, Amy Waldman, Haitians Cry ‘Assassin’ Quiside Queens
Home, NEW YORKk TIMES, Aug. 13, 2000, at A2g; Sarah Kershaw, Renewed Quicry on Hailign
Fueitive in Queens, New York TIMES, Aug. r2, zoo0, at B2

134 Ron Howell, Convicted in Haitl, Toto’ Constant Fears Extradition, NEWSDAY, Nov. 18, zooo,
at Az
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Like the individuals described in the preceding case studies, the
following individuals are alleged in judicial proceedings to be
responsible for human rights abuses in their countries of origin.
They also managed to enter and, in some cases, establish
residence in, the United States. Some entered lawfully and
overstayed their visas. Others entered through misrepresentation
or without proper documentation. And some entered with the
approval or assistance of the U.S. Governmenit. Each case further
demonstrates the need for a consistent and multi-tiered policy for
bringing alleged human rights abusers to justice.

Alvaro Rafael Saravia Marino
Former Salvadoran Army captain Alvaro Rafael Saravia Marino is
a key suspect in the 1980 assassination of Monsignor Oscar Romero,
Archbishop of El Salvador."s In 1988, Saravia was arrested in
Miami, Florida, after the Attorney General of El Salvador sought
10 have him extradited from the United States for his alleged
role in the assassination. The U.S. District Court for the Southern
District of Florida granted the request, finding probable cause to
believe that Romero’s death was accomplished by a premeditated
plan to assassinate him and that Saravia was a "knowing, active
participant in the execution of that plan.” However, Saravia
was released by the District Court after the Supreme Court of
Ei Salvador invalidated the extradition demand.’®

Archbishop Romero's assassination was investigated by a
United Nations-sponsored Truth Commission, which in 1993
concluded that Saravia was actively invelved in planning and

135 Archbishop Romerg, an outspoken critic of human righis violations in Ef Salvador, was
sho1 and killed on March 4. 1gBo. Earlier that monih, he had writien to then Presidem Jimmy
Carter, urging the Untied States 1o stop providing the military training and equipment that
was being used to commit human rights violations in El Salvador, AMNESTY INTERNATIGNAL, EL
SALVADOR. PEACE Cak ONLY BE ACHIFVED WITH JusTICE (April 2001). Declassified State Department
and CIA documents reveal that the Unired States Government was aware of Saravia's
involvement in the assassinalion as early as May 1980. Lauren Gilberi, £l Salvador’s Death

Squads: New Evidence from U.S. Documents, The Center for international Policy (March 1994):

James R. BROCKMAN, ROMERO: A LIFE 249 (19Bg).

136 In Re Extradition of Alvaro Ralael Saravia, Case No. 8703598-CIV-EXTRADITION-JOHNSON,
United States District Court, Southern Diskrict of Florida (September 27, 1988).
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carrying out the assassination.’’” The Com-
mission also concluded that the Supreme Court
of El Salvador had played an active role in pre-
venting the extradition of Saravia from the
United States, thus ensuring impunity for the
other high-ranking military officers involved in
the assassination.

Saravia has reportedly been living in the
United States since 1985 and may have applied
for political asylum."8

AP/Wide World Photos

Carl Dorelien

Haitian Army Colonel Carl Dorelien was head
of personnel in the de facto military govern-
ment that replaced the democratically elected
government of President Jean-Bertrand
Aristide following a violent coup in 1991,

Col. Car Dorelien, who was

convicted in absentia in
Haiti of involvement in a |  From 1991 to 1994, the Haitian Armed Forces and

1094 massacre in the village | its allies were responsible for widespread human
of Raboteau, at army head- |  rights violations; civilians suspected of supporting

quarters in Port-Au-Prince,
Haiti, on Oct. 18, 1993.

Aristide were beaten, imprisoned, or killed. The
village of Raboteau was specifically targeted for
repression because of the strong support of its inhabitants for
Aristide. In April 1994, as many as so people were killed alter
they were surrounded and attacked by military and paramilitary
forces. Homes were sacked and burned. Many people died from
beatings or from gunshots while others drowned as they [led into
the sea,'s?

Following Haiti's return to constitutional order in October
1994, Dorelien emigrated to the United States, reportedly with the

137 UNITED NATIONS COMMISSION ON THE TRUTH FOR EL SALYADOR, FROM MADNESS T0 HOPE: THE 12-YEAR
WaR 1N EiL SALVADOR 131 {1993). In April 2000, the inter-American Commission on Human Righls
concluded that Saravia was involved In the planning of the assassination and paid the
assassins, See Inter-American Commission on Human Rights, Report No. 17/00, Case 148:
(April 13, 2000).

138 Alfonso Chardy. Scores Accused of Arocities Commilled in Other Countries Are Quietly
Living inn U.S., MiaM) HERALD. July 22, 2001

139 AMNESTY INTERNATIONAL HAITI: STEPS FORWARD, STEPS BACK: 1o YEARS AFTER THE COUP (2001).
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assistance of the U.S. Government.° [n June 1997, while living in
Florida, he won $3.2 million in the state lottery. In February 1998,
a warrant was issued in Haiti for Dorelien’s arrest on account of
his alleged role in masterminding the Raboteau massacre. In
November 2000, he was tried and convicted in absentia in Haiti of
premeditated, voluntary homicide and sentenced to life imprison-
ment.'* In June zo01, Dorelien was arrested by the INS and is now
in deportation proceedings.'+ )

Donaldo Alvarez Ruiz

Donaldo Alvarez Ruiz served as Minister of the Interior in Guatemala
under the 1978-82 government of General Romeo Lucas Garcia.
Testimony contained in the 199g report of the United Nations-
sponsored Historical Clarification Commission alleges that Alvarez
personally supervised the work of death squads, which were
responsible for the "disappearance,” torture, and execution of
thousands of Guatemalan citizens.' Judicial proceedings have
been initiated against Alvarez in two prominent cases. In
December 1999, indigenous leader and Nobel Prize laureate
Rigoberta Menchil Jodged a suit in the Spanish National Court
accusing Alvarez and seven [ormer officials of genocide, torture,
murder, terrorism, and illegal arrest.'s4 In December 2000, the
Spanish National Court ruled that it did not currently have juris-

140 Steve Fainaru, INS Moves to Track Down Rights Abusers, BosToN GLOBE, Sepl. 20. 1999, at
Ar: Del Quentin Wilber, Rights Abusers Can Find Haven: U.S. lmmigrarion Law Enables
Torturers te Enter, Stay Safely, THE BALTIMORE SUN, Aug. 2B. 2000.

141 Rin Howell, Convicted in Haiti. “Teto® Constant Fears Extradition, NEWSDAY, Nov. 18, 2000, AT
A7. When he returns to Haiti, Dorelien is entitted 1o a new trial. Amnesty International believes
1hal in absenna wials are inconsistent with the right to be tried in one’s presence and would
supporl a new trial before dilferent judges if Dorelien were returned 1o Haiti.

14z Colleen Massony. INS Arresis Pori St. Lucic Man Tied 1o ‘g4 Slayings in Haiti, PALM BEACH
POST. june 23. z001. at1B.

143 UNITED NATIONS COMMISSION FOR HISTORICAL CLARLFICATION, GUATEMALA: MEMORY OF SILENCE
{February 25, 1999).

144 The Rigoberia Menchu Foundation Has Appealed Against The Ruting Before Spain’s
supreme Court. See Menchu Case: Spanish High Court Summons Witnesses 4119700,
Guatemalan Human Rights Commission/USA, Update *8/00, April 30, 2000; Neler Munoz,
Rights-Guatemala: Activisis Berate Spain's Prosccutor’s Office. INTER PRESS SERVICE.
December 4, 2000; AMNESTY INTERNATIONAL, SPAIN/GUATEMALA: UNIVERSAL JURISDICTION SHOULD
APPLY TO CRIMES AGAINST HuMANITY (December 2000).
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diction to hear the case. Alvarez also faces criminal charges
in Guatemala stemming from the case of two girls and an infant
who were "disappeared” during a counterinsurgency operation
ini1g81.4s

Alvarez reportedly resided in the United States until
recently and is since known to have made frequent visits
to the United States.

Juan Alesio Samayoa
Former Guatemalan military commissioner and civil patrol
leader Juan Alesio Samayoa is accused by indigenous inhabitants
of the Tululché estate in El Quiché of having committed
or ordered over 150 human rights abuses in the early 1980s.
During the long-term civil conflict in Guatermala, military com-
missioners were often in charge of organizing “civil defense
patrols,” which acted at the behest of the military. In the early
1980s, the local civil defense patrol at the Tululché estate
reportedly terrorized and subjected the Quiché-speaking villagers
to torture, rape, kidnapping. and murder in order to obtain the
villagers’ land.'+®

In 1992, surviving victims and witnesses of the Tululché
massacres initiated proceedings in a Guatemalan court against
Alesio and five others, including Alesio’s former fellow com-
missioner and alleged accomplice, Candido Noriega Estrada.
Alesio and Noriega were charged with 35 murders, 44 kidnappings,
14 rapes, and 53 other attacks on individuals, including torture.'s?
Alesio took refuge in a military hospital when his arrest was
ordered and was allegedly flown by the Guatemalan military to
the United States, where he reportedly remains.'s®

145 Case of Disappeared Children Presenied 10 Authorities, Cengua Weekly Briels. August 6,
1998; AMNESTY INTERNATIONAL, GUATEMALA: “DISAPPEARANCES' BRIEFING TO THE UN COMMITTEE AGAINST
ToRTURE {(November 30, 2000).

146 See Amnesty International, Racism and the Administration of Justice {July 2001).

147 Amnesty International Urgent Action Appeal, Guatemala: Wimesses in the Tululché Trial;
Rolando Colindres, Iawyer: Lucrecla 8arreintos, lawyer: and Juan jeremias Tecu, CONFREGUA
(May 21, 1999),

148 AMMESTY INTERNATIONAL, GUATEMALA'S LETHAL LEGACY: PAST |MPUNITY AND RENEWED HUMAN
RIGHTS VIDLATIONS (February 2002).
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In November 1999, Candido Noriega Estrada, who is Alesio’s
codefendant in the Tululché trial, was convicted of six first degree
murders and two homicides and sentenced to 220 years in prison
by the Sentencing Tribunal of Tontonicapén."? The case against
Alesio remains open and a warrant has been issued for his arrest.'s®

Eriberto Mederos
Eriberto Mederos is a former hospital orderly accused of torture by
political prisoners who were confined to wards run by Cuban state
security in Havana's National Psychiatric Hospital during the 1970s."'
Mederos has claimed that he was following doctors’ orders when
he administered electroshock to patients, wha had not been
anesthetized, on a bare [loor covered with the patients’ urine
and excrement.'s? In 1993, Mederos became a naturalized U.5.
citizen.'s? He has reportedly received two state nursing licenses.'™
In April 23, zoor, U.S. Representatives lleana Ros-Lehtinen and
Lincon Diaz-Balart called on the U.S. Department of Justice to review

149 The verdict was upheld on appeal in February 2000 and the Supreme Court of Guatemala
confirmed the sentence in August 2000. This was Noriega's third trial stemming from the pro-
ceedings the Tululché villagers initiated against him tn 1992 In 1997, he was acquitted of all charges
in a trial that the United Nations Verification Mission in Guatemala found marred by grave viola-
tions of due process and clear institutional deficiencies: the indigenous witnesses complained of
inadequate translation arrangements, bias on the part of the court, and repeated intimidation
by Noriega. his family. and followers. A second trial in April 1999, which an Amnesty International
triaf observer reported was also marked by bias on the pant of court officials, found Noriega not
guilty for a selected sample of the besi-documented abuses of which he was originally accused.
See Amnesty Imernational, A Double-Edged Sword—Guatemalan Court Sends Notorious Human
Rights Case to Retrial (July 1999); U.S. Dep't of State, Bureau of Democracy, Human Rights, and
Labor, 1999 Ceuntry Reparts on Human Rights Practices: Guatemata (zo00).

150 U5, Dep't of State. Bureau of Democracy, Human Rights, and Labor, zooo Country
Reports on Human Rights Practices: Guatemala (2001)

151 See generally, john-Thor Dahlburg. Afleged Torturer Now a U.5. Citizen, L0s ANGELES TIMES.
Nov. i, zoo1, at A37: Pabla Alfonse. Accused Cuban Tarturer On Hialeah Nursing Stall, Miami
HFRALD, April 16, 1992, a1 A1,

152 Mederos claimed that the reatment was not administered with the intent Lo tariure.
Alfonso, supra, al Al

153 Niles Lathem, War-Crime Fiend's Flock to U 5., NEw YORK POST. May 14, 2001, a1 6: Jody A.
Benjamin, Parienis Detail Case againsi Nurse: 2 Legislalors Seek Revocation of U.S.

Citizenship, SUN-SENTINEL, Apr. 24, 2001, al 3B; Alfonso Chardy, Nazi Hunier on Quest to Expel
Other Torturers,” Miami BERALD, March 1z, 1003, a0 AL, :

154 The Florida Department of Health, Health Licensee and Continuing Educarion Providers
informaton (hitp-//www.doh.state.ll.us). See also Chitra Ragavan, A Tale Of Torture and
intrigue, U.S. News § WorLh REPORT, September 10, 2001. See generally Charles ). Brown and
Armando Lago, The Politics of Psychiatry in Revolusionary Cuba Giggi).
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evidence that reportedly supports the allegations
against Mederos and to consider revoking his
citizenship or prosecuting him.'ss On September
4. 2001, INS officials arrested Mederos after a
federal grand jury indicted him on charges of
fraudulently obtaining U.S. citizenship by deny-
ing that he had ever persecuted anyone.'s®

Luis Alonso Discua Elvir,
Juan Angel Hernandez Lara, and
Juan Evangelista Lopez Grijalba .
Luis Alonso Discua Elvir and juan Angel Hernandez
Lara are former Honduran military officers report-
edly linked to Battalion 3-16, a covert military
intelligence unit responsible for the abduction,
ENvir, the former commander- detention, torture, and murder of political suspects in
in-chief of the Honduran |  Honduras in the 1980s.'57 Discua Elvir, the former head
armed forces who once | of the Honduran armed forces who once commanded
led a covert military intelli- {  Battalion 3-16, is amorng the senior political and military
gence unit responsible for | - o, e linked by the National Commissioner for the Pro-
human rights abuses, at an ) fH Rights in Hond he )
armed forces commander's | tection of Human Rights in Honduras to the systematnc:
hand over ceremony on |  Clandestine and organized” practice of "disappearance
December 21, 1995. | against political opponents throughout the 1980s.'s8

Gen. Luis Alonso Discua

155 Alfonso Chardy. [awmakers Ask Deportation Of Cuban Torturer” From U.5., MiAMI HERALD,
April 24, 2001,

156 If convicied. Mederos faces up to five years in a lederal prison and $250,000 in fines. and
could be stripped of his United States cilizenship. See “Alleged Cuban Torturer Arrested in
Miami,” Reuters. September 5, 2001

157 Declassified documents and other sources have shown thai Battafion 3-16 was trained,
equipped. and supported by the CIA, which was, along with the United States Embassy, aware
of the human rights violatigns for which Battalion 3-16 was responsible and even participated
in same interrogations. See Alec Dubro and Martha Honey, UN Ambassador John Negroponte,
5 Tie PROGRESSIVE RESPONSE, March 23, znot; Gary Cohn and Ginger Thampson, Untearthed
Fatal Secrets, BALTIMORE SUN, June 1, 1995; Alfonso Chardy, Alfeged Death Squad Returns (o
Spotlight, MiaMi HERALD, April 16, 2001; AMNESTY INTERNATIONAL, HONDURAS: THE BEGINNING OF THE
END OF |MPUNITY? {1995); AMNESTY INTERNATIONAL, HONDURAS: CIVILIAN AUTHORITY, PILITARY POWER,
AND HUMAN RIGHTS YIOLATIONS IN THE 19805 (1988).

158 HUMAN RIGHTS WATCH, THE FACTS SPEAX FOR THEMSELVES: THE PRELIMINARY REPORT ON DISAPPEAR-
ANCES OF THE NATIONAL COMMISSIGNER FOR THE PROTECTION OF HUMAN RIGHTS IN HONDURAS 151, 152,
238 (1994); AMNESTY INTERNATIONAL, HONDURAS: THE BEGINNING DF THE END OF IMPUNITY? (1993).
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Hernandez Lara is a former officer in the Honduran armed forces
who, according to the INS, admitted to "kicking, punching, placing
pins under the fingernails and plastic bags on the heads of four
victims who were later killed.”'s9

Discua Elvir and Hernandez Lara were deported from the
United States in the early months of 2001, just weeks before john
Negroponte, the former U.S. Ambassador to Honduras accused of
covering up the human rights abuses committed by the unit, was
nominated to be U.S. Ambassador to the United Nations.'6®

A third officer with links to the unit, Juan Evangelista Lopez
Grijalba, was reportedly granted temporary protected status by
the State Department.'®' Lopez Grijalba is the former head of the
G-2, the intelligence division of the General Staff of the Honduran
armed forces, and one of ten military officers charged by the Special
Prosecutor for Human Rights in Honduras with the attempted
murder and unlawful detention of six university students in 1982.'62

Yusuf Abdi Ali

Yusuf Abdi Ali served as a colonel in the Somali military under the
government of Major-General Mohamed Siad Barre.'s3 From 1969—
1991, military, security, and political officials in the Siad Barre

159 Allonso Chardy, Alleged Death Squad Returns 1o Spotlight, Miami HERALD, Apnlib, 2001
160 A stalf member in the U.S. Embassy who served under the Ambassador claims that he was
ordered to remove alt mention of torture and executions from the dralt of his 1982 report on
the human rights situation in Honduras. See Alec Dubro and Martha Honey, UN Ambassador
John Negroponte, 5 THE PROGRESSIVE RESPONSE, March 23, 2001 Gary Coln and Ginger
Thompson, Unearthed: Fatal Secrets, BALTIMORE SUN, June u, 1995. The State Department
reportedly cancelled Discus’s diplomaric visa on February 28, 2001 Hernandez Lara was
reportedly arrested by the [NS on June 16.2000 and deported to Honduras on January i7.
1001, He was arrested again on March 28, zoo1 after reentering the United States and is
reparred to be in a Miami detention center pending trial for illegal reemiry afler departatlor,
$eaT. Christian Miller and Maggie Farley, Timing of Envoy’s Deportation Raises Ouestion, Los
ANGELES TIMES, May 7, 2001 Negroponte Witness Deported. Weekly News Update on the
Americas, Nicaragua Solidarity Network of Greater New York thtp://www.americas.org).

161 Joseph Contreras, Found: A Foreign Fugilive, NEWSWEEK, April 19, 2001; Joseph Contreras,
tooking for the Bad Guys, NEWSWEEK. April 16, 2001

162 AMNESTY INTERNATIONAL, HONDURAS: CONTINVED STRUGGLE AGAINST IMPUNTTY [1996). Sce also
HUuMAN RIGKTS WATCH, THE FACTS SPEAK FOR THEMSELVES: THE PRELIMINARY REPORT ON DISAPPEARANCES
OF THE NATIONAL COMMISSIONER FOR THE PROTECTION OF HUMAN RIGHTS 1N HONDURAS 136-138 (1994}
163 See Mary Williams Walsh, Canada Said io Be a Haven for Somali War Criminals, L0S
ANGELES TiMEs, October 7, 1992. See also Greg Quill, CBC tracks war criminals Alrican
‘murderers and torturers’ in Canada, THE TORONTO STAR, October 6, 1992, at Ei. See generally
AMNESTY [NTERNATIONAL $SOMAUIA: BUILDING HUMAN RIGHTS IN THE DISINTEGRATED STATE (1995).
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government were responsible for, or per-
sonally carried out, massive human rights
violations, including the routine torture of
political prisoners, thousands of detentions
without charge or trial, grossly unfair politi-
cal trials, many of which resulted in execu-
tions, and extrajudicial executions of
thousands of civilians.

After the Siad Barre government was
overthrown in 1991, Ali sought asylum in
Canada. In 1992, he was deported to the
United States, after the Canadian Broad-
casting Corporation aired "Crimes Against
Humanity,” a documentary that presented
3 witness testimony alleging that Ali ordered

Gen. Prosper Avril, who the execution of more than 100 people in
ruled Haiti from 1988 until}  somalia. Ali, who is reported to have originally come
he was ousted N 19901 to the United States from Somalia on a diplomatic visa
speaks at an April 198¢
news conference. In 1994, a |  iN 1990, eventually settled in Virginia.'*4 In 1998, the
US. court ordered Avril to | INS arrested Ali, alleging that he was directly involved
pay $41 million in damages |  in incidents that led to the deaths of thousands of
;olas\::s}:; '22:;?;:?3:5:: people.'ss The agency sought to have Ali deported on
the Alien Tort Claims Act.{ grounds that he had committed fraud by denying on
immigration documents that he had ever participated
in genocidal acts. The case was dismissed, reporiedly because Ali
had already withdrawn his application for residency status.

AP/Wide World Photos

More than 70 lawsuits have been {iled in U.S. courts against per-
sons who are aileged to be responsible for torture or other grave

164 Ali was reportedly granted a visa by the U.S. Government so \hart he could receive counter-
insurgency and armed combat training at Fort Leavenworth, Kansas. See The Accused: Sale
Haven in US for an Alleged Somali War Crimunal, CBS NEws TRANSCRIFTS, June 25, 1993: Jack
Lackey. Ex-Leader of Somali Forces beporred. THE TORONTO STAR. October 10, 1992, &t A17.
165 U.S. government officials claim 1hat Ali was expelled from the United $1ates after being
deported from Canada in 1992, bul that he later reentered the United States after giving mis-
leading information. See INS Arrests Former Somali Colonel, AssOCIATED PRESS, February 27.
1998; David Stoul: Steve Fainaru, Rights Violators Exploit US Immigration System, BOSTON
GLosg, May 4,1999, al Al; Chitra Ragavan, A 5afe Haven, But for Whom?, US. News & WORLD
REP., Mov. 15, 1999, at 22.
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human rights abuses in other countries and who were [ound to be
living in, or visiting, the United States.'®® In addition to the lawsuits
filed against Kelbessa Negewo, Nikola Yukovic, and Armando
Ferndndez-Larios, lawsuits have also been [iled against the
following individuals who once resided, or continue to reside, in
the United States.

Prosper Avril

Former Haitian General Prosper Avril served as chief of presi-
dential security under President Jean-Claude Duvalier in Haiti,
until the latter was ousted from power in February 1986. In 19838,
Avril became de facto president of Haiti lellowing a coup d'é1at.
Under Avril's leadership, reporis of torture and ill-treatment of
political and common-law prisoners became widespread. in March
1990, in the face of mounting domestic and international pressure,
Avril wentinto exile in the United States.

In 1991, six Haitian opposition leaders represented by the
Center {or Constitutional Rights filed a lawsuit against Avril in
U.5. District Court for the Southern District of Florida. The suit
alleged that Avril issued orders {or the six men to be detained
and tortured. In 1994, the District Court found that Avril,
who had returned to Haiti in 1992, "bears personal responsibility
for a systematic pattern of egregious human rights abuses in Haiti
during his military rule of September 1988 until March 1g9g0. He also
bears personal responsibility for the interrogation and torture
of each of the plaintiffs in this case.”'%? The plaintiffs were
awarded %41 million in damages.

On May 26, zoos, Avril was arrested in Haiti, pursuant toa
warrant issued in 1996 that accused Avril of the illegal arrest,
assault, and torture of the six Haitian activists who brought the
lawsuit against him in Florida.'68

166 For an elaboration of civil lawsuits brought against suspected wonurers, see Section 6
infra.

167 Paulv. Avril, got F. Supp. 330, 335 (5.D. Fla 1984).

168 Judicial authorities in Haiti are in the process of determining the parameters of the case
against Avril. See generally AMNESTY INTERNATIONAL, HAMTE: ONE MORE $TEP TOWARDS THE ENe OF
IMPUNITY (June 6. 2008).

962

000565



APMWide World Photos

Gen. Héctor Alejandro
Gramajo Morales, former
Minister of Defense of
Guatemala, In 1995, a US.|  with the assistance of the U.5. Agency for Inter-
court ordered Gramajo to| national Development.'®

pay $47.5 million to eight In April 1995, the U.S. District Court for the District

Guateralans and an Amer-
ican who brought a [awsuit
against him under the
Torture Victim Protection Act| human rights violations in Guatemala in which

and Alien Tort Claims Act.|  tens of thousands were murdered, tortured, and

United States of America: A Safe Haven for Torturers

Héctor Alejandro Gramajo Morales
General Héctor Alejandro Gramajo Morales,
a graduate of the School of the Americas

in Fort Benning, Georgia, was head of

the Guatemalan Army High Command
before becoming Minister of Delense during
the 19805.'%% He has admitted to having
played a key role in the planning and
implementation of the counter-insurgency
strategy that led to a well-documented
pattern of gross abuses in Guatemala in

the 1980s, including the massacre of
entire villages.'7 In 1991, Gramajo received
a degree in public administration from

the John F. Kennedy School of Government at
Harvard University, which he reportedly attended

of Massachusetts, found Gramajo bore command
responsibility for a campaign of systematic

169 The School of the Americas is 8 United States military training lacility for fereign
olficers. In September 1996 the United States Department of Delense released evidence
that the School of Americas had used so-called “imelligence training manuals™ between
1982 and 1gg1 that advocated execution, torture, beatings, and blackmail, The manuals were
used to train thousands of Latin American security lorce agents in Colombia, Ecuador, El
Salvador, Guatemala, and Peru. See AMNESTY INTERNATIONAL, STOPPING THE TORTURE TRADE {1g995).
Ciher School of the Americas graduates mentioned in this report include: Roberte
D'Aubuisson, Luis Alonse Discua Elvir, Juan Evangelista Lopez Grijalva, and José Guillermo
Garcia; Carlos Eugenio Vides Casanova was a guest speaker. See School of the Americas
Watch, http://www.soaw.org/seag. html. The School of the Amenicas was repiaced by the
Western Hemisphere Institute lor Secunty Cooperation in January 200:.

170 AMNESTY [NTERNATIONAL, PRESIDENTIAL CANDIDATE GENERAL HECTOR GRAMAJG HELD RESPONSISLE
FOR GROSS HUMAN RIGHTS VIOLATIONS BY UNITED STATES FEDERAL COURT (1995).

171 See Anthony Flint, Guaremalan General Givent Lawsurt at Harvard, BOSTON GLOBE, June 6,
1951, a1 22; Alexander Cockburn, Harvard's New Policy on Murder, THE NATION, May 1, 1995
“statement of Sister Dianna Oriiz on the Report of 1he Inzelligence Gversight Board.”
Guatemala Human Rights Commission, July 1, 1996,
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"disappeared.™?2 He was ordered to pay $47.5 miilion in damages
to the plaintiffs, including an American citizen who was raped -
and tortured by military and security force personnel, and eight
Guatemalan survivors and witnesses of human rights abuses
carried out by soldiers acting under Gramajo's command.

Sintong Panjaitan

On November i2, 1991, Indonesian government troops opened fire
on a peaceful demonstration at the Santa Cruz cemetery in Dili.
Over 270 people were killed. The victims were among some 2,000
people who had joined a procession to the cemetery for Sebastiao
Gomes, who was repartedly killed by Indonesian security forces
on October 28, 1991. After the massacre, the bodies of the dead
were loaded onto military trucks and buried either in unmarked
graves or at sea.'’

In August 1992, Helen Todd, the mother of Kama! Bamadhaj, a
New Zealander Killed during the massacre, filed a lawsuit against
retired Indonesian General Sintong Panjaitan in U.S. District Court
for the District of Massachusetts.'™ The suit alleged that Panjaitan
bore responsibility for the massacre, which was carried out by troops
under his command. Panjaitan, who was relieved of his post after the
massacre, had been living in Boston, ostensibly to attend Harvard
University. He returned to indonesia shortly after the lawsuit was
filed and did not appear at the trial.' In October 1994, the court
granted a default judgment for the plaintiffs when Panjaitan [ailed
to present a defense. Damages were set at $14 million.

17z Gramajo lailed to defend the suit and was found guifly by default, The court concluded
that plainiffs had "demonsirated that, ai a minimum, Gramajo was aware of and supported
widespread ac1s of brutality commirtted by personnel under his comnmand resulting in thou-
sands of civilian deaths.” The judgment was made in response to two lawsuits brought by the
Center for Constitutional Rights in 19g1: Xuncax v. Gramajo, 886 F. Supp. 162 (D. Mass. 1995},
See generally AMRESTY INTERNATIONAL, PRESIDENTIAL CANDIDATE GENERAL HECTOR GRAMAJO HELD
RESPONSIZLE FOR GROSS HUMAN RIGHTS VIOLATIONS BY UNITED STaTES Fenerat COURT (April 1995).

173 AMNESTY INTERNATIONAL, POWER AND 1MPUNTY: HyMaN RIGHTS UNDER THE NEw ORDER (1994).

174 Todd v. Panjaitan. Civ. A. No. 92-12255-PBS, 1994 W1 82711 (D Mass, Oct. 26, 1994):
Michael Ellis, US Court Ruies $14 Million Ageinst Indanes:an General, REUTERS, October 27,
1504,

175 fndonesian Sucd For East Timor Massacre, FiEU!ERS. October 24. 1994.
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Carlos Eugenio V!dGS Casanova

'ln May 1999, the Cemer forJustlce &
Accountability filed a civil suitin U.S. District
Court for the Southern District of Florida
against General Carlos Eugenio Vides
Casanova (the Director-General of the Salva-
doran Natignal Guard frem 197¢g—1983 who
then became Minister of Defense) and
General José Guillermo Garcia (Minister of
Defense from 1976—1983), both of whom had
moved to the United States in 1989.77% The
lawsuit alleges that Vides Casanova and
Garcia exercised command responsibility
over members of the Salvadoran military
and security forces who committed torture,

crimes against humanity, acts of cruel, inhuman and

Gen. José Guillermo Garcfa,
former Minister of Defense
of El Salvador, at a military|  degrading treatment, and arbitrary detention.'”?

procession in 1981, Garcia The plaintifis are three Salvadorans: a doctor who

is named in two lawsuits | o ¢ al1eoedly abducted, detained, and tortured by the
brought in U.5. courts

under the Torture Victim | S2lvadoran National Guard in late 1980 in the Guard's
Protection Act and Alien| national headquarters; a Church layworker who was
Tort Claims Act.!  allegedly abducted, detained, tortured, and raped by
National Guardsmen in late 1979; and a professor at the
University ol El Salvador who was allegedly dragged from his class-
room, detained, and tortured by the National Police in their
national headquarters in 1983. A trial date remains pending.
The Lawyers Committee for Human Rights helped bring a similar
case against the same two generals on behalf of the (amilies of

176 Garcia is reported to have recelved political asylum. Vides Casanova was granted legal
permanent residency. See Susan Spencer-Wendel, Saivadoran Generals Face jury in Nurt
Slayings. THE Palm BEACH POST. October 1. 2000: Karen Meadows, Salvadoran Murders
Revisired, THE ASsOCIATED PRESS, November 2, 2000; Churchwomen's Case Goes to Trial, Central
America/Mexico Report, Religious Task Force on Central America and Mexico, September
2000; Yolanda Chavez Leyva, U.S Must Take Responsibitity for Aiding £l Salvador Murderers,
THE PROGRESSIVE MEDIA PROJECT, November 21, 2000.

177 The altegations against Garcia and Vides Casanova are comained in a civil complaint iled
with the U.5. District Court for the Southern District of Florida, Romagoza et al v, Vides
Casanova and Garcia, 5.0, Fla. gg-8364-CIV-HURLEY.
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four American women who were
allegedly abducted, raped, and mur-
dered by the Salvadoran National
Guard in 1980.'78 A jury heard that case
in October 2000 and rendered a verdict
that the generals were not liable for
the crimes, reportedly on the premise
that they did not have “effective
control” over their subordinates.'” The
case is now on appeal before the
Eleventh Circuit Court of Appeals.
K993 tReUnitetNationsy
spdnsored Truth Commlssmn m.EI

¢

gmade fo senous effort‘to,mvestigate

rmtludmg: the American women, 8

Forns TR 23T

tho

IR

Gen. Carlos Eugenio Vides
Casanova, former Director-
General of the Salvadoran
National Guard, is named in

se respon:

courts under the Torture
Victim Protection Act and
Alien Tart Claims Act,

178 Ford et al v. Vides Casanova and Garcia, 5.D. Fla. 99-8359-CIV-HURLEY. In March 1948, four
of the five Guardsmen who had been convicted of the crime in El Salvador in May 1984 admitted
that they acted on orders of higher-level officials. See Lawyers Commitree for Human Rights,
Former Salvadoran Officials Face LS. Law Suit For Role In Americant Churchwomen Murders
{1959); Lawyers Committee for Human Rights. Briefing on the Search for Full Disclesure of the
Circumstances Which Led to the Death of Four U.S. Churchwomen in El Salvador int 1980 (1398).
179 See generaily Sean D. Murphy. Acquittal of Salvadoran Generals in Nuns’ Death, g5 Am. ]
InT'L L. 394 (2001); Elinor |. Brecher, Jury Clears Two Salvadoran Ex-Generals in Deaths of U.5.
Churchwomen, MiaMi HERALD, Nov. 4 2000: David Gonzalez, 2 Salvadoran Generals Cleared by

U.S. Jury in Nuns’ Deaths. NEw YORK TIMES, Nov. 4. 2000,

180 UNITED NATIONS COMMISSION ON THE TRUTH Far EL SALvADOR. FROM MaADNESS T HOPE: THE

12-YEAR WAR IN EL SALVADOR 62 (1993).

181 Declassilied telegrams describe the efforts of former United States Ambassador to El
Salvador Robert E. White's efforts 1o convince Garcia and Yides Casanova 1o put anend to
military deaih squads. See Roberl E. White, Jusrice Denied, COMMONWEAL, December 1, 2000.
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6: U.S. policy towards torture

“If Toto Constant himself can circulate in New York
without worry, then how can 1, as a victim, circulate
without worry?”

—Alerte Belance'®?
Torture survivor from Haiti

U.S. policy towards torture has long exhibited a paradox of values.

On the one hand, the United States has regularly condemned
torture and has been a firm supporter of international efforts
to prohibit and punish torture. it was a leader in elforts to
establish the International Covenant on Civil and Political Rights
and the Convention against Torture. It recently instituted pro-
cedures to implement the provisions of the Convention against
Torture with respect to the rule ol non-refoufement. it has
established procedures for torture victims to seek civil remedies
against perpetrators. it has imposed criminal penatties for acts
of extraterritorial torture. It has also provided financial con-
tributions to national and international programs that assist
torture victims.

On the other hand, the United States has not fully imple-
mented its obligations under the Convention against Torture.
While the United States supported the adoption of the Con-
vention against Torture in 1984, the U.S. Senate did not provide
its advice and consent until 1990, and the United States did not
ratify the treaty until 1994. Moreover, the United States attached
a series of reservations, understandings, and declarations to its
instrument of ratification that purport to limit the application of
the Convention against Torture.'®s While the United States has
gradually adopted legislation to implement the Convention

182 See supraSections.

183 The Committee against Torture has recommended thar the United States withdraw its
reservations. interpretations, and understandings relating 1o the Convention against Torture.
See U.N. Press Release on Commiittee against Torture. 24th Sess. (May 15. z000): Sean Murphy,
UN Reaction to Torture Reporl, g4 AM. ). INT'LL. 528 {2000). See generally Louis Henkin. U.5.
Raufication of Human Rights Conventions: The Ghost of Senator Bricker, 89 AM. | INTLL 11
(1993},
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against Torture, some of these provisions remain unenforced.
In particular, the United States has yet to seek criminal prose-
cution of suspected torturers jocated in the United States.

The failure of the United States to prosecute suspected
torturers has beent made more conspicuous by what appears 10
be a preference for using immigration law in lieu of criminal law
to deal with alleged perpetrators. In November 2000, for example,
the INS began detaining for the purpose of deportation aliens who
allegedly committed human rights abuses in {oreign countries.'®
At the same time, Congress began debating extending immigration
restrictions to aliens who have committed human rights viola-
tions.'8 While these efforts may be motivated by the desire to
ensure the United States does not become a sale haven for tor-
turers, they are not an acceptable substitute for extradition or
prosecution, which the U.S. Government is obliged to pursue as
a party to the Convention against Torture.

The following sections examine four mechanisms for chal—
lenging impunity in the United States: (A) extradition and sur-
render proceedings; (B) criminal prosecution; (C) civil litigation;
and (D) immigration restrictions.

Extradition and surrender proceedings

Extradition provides one mechanism by which the United
States can fulfill its obligation to ensure that those responsible
for torture are brought to justice.' The obligation to extradite
suspected torturers is expressly set forth in the Convention
against Torture. It is an obligation the United States also
recognizes in its own extradition agreements.'d?

184 See Noreen Marcus, INS Arrests 7 Suspected Rights Violators, SUN-SERTINEL, May g, 2001,
a1+48; Jody A. Benjamin, INS Arrests i4in Rights Abuses in Foreign Lands, SUN-SENTINEL,
Mov. 17, 2000. at 1A,

185 See, e.g., Anti-Alrocity Alien Departation Act, H.R. 1449, 1o7th Cong, (zo01); Anti-Atrocity
Alien Deportation Act. 5.864. 107th Cong. (z001).

186 See generally M. CHERIF BASSIOUNI, INTERNATIONAL EXTRADITION: UNITED STATES Law AND
PRACTICE (3d ed. 1996).

187 Initial Report of the Uniled S1ates, supra, at para. i95.
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In the United States, extradition can occur only pursuant
to the terms of an extradition agreement.'®® Following a
request for extradition, the State Department forwards the
request to the Justice Department for execution. The United
States Attorney lor the federal judicial district where the
person is located then seeks an arrest warrant in federal
court." Once an individual has been found extraditable by a
federa) court and after any collateral review of the decision, the
extradition request is submitted to the Secretary of State for a
final determination.

To date, the United States has not extradited anyone pursuant
to the Convention against Torture.'s® The case of Demjanjuk v.
Petrovsky, however, suggests the potential arguments that may
be used by a defendant to challenge such extradition proceedings
in the future.'® In Demjanjuk, an alleged Nazi prison camp guard
challenged his proposed extradition to Israel on the grounds that
[srael lacked jurisdiction to prosecute the murder of Jewsina
Nazi extermination camp in Poland during the Second World
War.'92 The District Court noted that war crimes and crimes
against humanity have lang been recognized under international
law. Indeed, "[tihe principle that the perpetrators of crimes
against humanity and war crimes are subject to universal juris-
diction found acceptance in the aftermath of World War 1.9
The Court of Appeals for the Sixth Circuit affirmed the District
Court's findings. It concluded that Israel's assertion of universal
jurisdiction for war crimes and crimes against humanity was valid
under international law. "This universality principle is based on
the assumption that some crimes are so universally condemned

188 See RESTATEMENT (THIRD), supra, at § 478. But see Convention against Torture, supra, at
art. B{z) ("If a State Party which makes extradition conditional on the existence of a treaty
receives a request for extradition from ancther State Party with which it has no extradition
treaty, it may consider this Convention as the legal basis for extradition in respect of such
offences. Extradition shall be subject to the other conditions provided by the law of the
requested State.”).

189 Exigent circumsiances, however, may vitiale the need [or an arrest warrant.

190 Initial Report of the United Startes, supra, a1 para. 198.

191 Demjanjuk was alleged 1o have been the notorious Nazi guard “Ivan Lhe Terrible.”

192 Demjanjuk v. Petrovsky, 776 F.2d 57t {6th Cir. 1985}

193 In the Matter of the Extradition of John Demjanjuk. 612 F. Supp. 544. 556 (N.D. Ohio 198s).
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that the perpetrators are the enemies of all people. Therelore,
any nation which has custody of the perpetrators may punish
according to its law applicable to such offenses.”%4 Indeed,

the Nuremberg legacy makes clear that “there is a jurisdiction
over some crimes which extends beyond the territorial limits

of any nation.™9s For these reasons, the Court of Appeals affirmed
the District Court's decision to deny Demjanjuk’s petition for

writ of habeas corpus. Demjanjuk was subsequently extradited

to Israel.'9®

Surrender proceedings

Similar to extradition, surrender involves the transfer of a suspect
to an international tribunal. While the United States has not
extradited any foreign national pursuant to the Convention
against Torture, it has surrendered one individual to the Inter-
national Criminal Tribunal for Rwanda ("ICTR™).'97 Elizaphan
Ntakirutimana was charged by the ICTR with acts of genocide,
crimes against humanity, and violations of international
humanitarian law that occurred in Rwanda in 1994. Pursuant to
the 1995 Agreement on Surrender between the ICTR and the
United States ("1995 Agreement”), the ICTR sought Ntakirutimana’s

194 Id. at g8z

19 Id. )

195 In 1988, Demjanjuk was tried and convicted In Israel. His conviction was subsequently
overturned by the Israeli Supreme Court as a result of new evidence that raised guestions
about his identity as Ilvan the Terrible. As a result, Demjanjuk was returned 1o the United
States. In 1993, the Court of Appeals lor the Sixth Circuit strongly criticized the Office of
Special Investigations for its handling of the Demjanjuk case. See Demjanjuk v. Pelrovsky, 10
F.3d 338 (6th Cir. 19g93).

In zo01. the OS5I Initiated new proceedings to denaturalize Demjanjuk, alleging that he did,
in fact. participate in acts of persecution as a Nazl concentration camp guard. See Eric
Fettmann, The New Demjanjuk Case, NEw YORK POST, June 6, 200t a1 33.

In 2002, a federal judge revoked Demjanjuk’s United States Citizenship, ruling that
Demjanjuk knowingly misrepresented his past when he entered the United States in 1952, See
David Johnston, Demjanjuk Loses Cilizenship Again: fudye Cites Lies, NEw YORK TIMES,
February 22, 2002, at A1b.

157 In April 2001, the Rwandan government submitted an extradition request to the United
States for the arrest and transfer of [ormer Rwandan Prime Minister Pierre Rwigema. See
Washingron Asked 1o Arrest Ex-Official Linked 1o Genocide, CHicaco Trs., April i, zoo, at &;
Rwanda Orders Arrest of Former Prime Minister for Genocide. AGENCE FRANCE PRISSE, April 1,
2001,
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surrender from the United States.'s® At the time of his indictment,
Ntakirutimana was living in the United States, where he had moved
10 live with relatives. He was subsequently arrested by federal agents
in Texas. Alter a federal magistrate denied the initial request for
surrender, the Justice Department supplemented its request for
surrender with additiona! declarations and refiled the request. On
this occasion, the Federal District Court certified the surrender to
the ICTR. Ntakirutimana's petition for a writ of habeas corpus was
denied by the Federal District Court and appealed to the Court of
Appeals for the Fifth Circuit. In Ntakirutimana v. Reno, the Court
of Appeals held that the defendant could be surrendered pursuant
to the 1995 Agreement and the subsequent implementing legislation
adopted by Congress.'s? According to the Court, the Executive’s
power to surrender fugitives is not dependent on the existence of
an extradition treaty; a congressional-executive agreement is
sufficient to establish the power to surrender fugitives. In addi-
tion, the Court reiterated the rule that federal courts may only
review the sufficiency of evidence in extradition or surrender
proceedings for purposes of determining whether probable cause
exists. On March 2, zooo, Secretary of State Madeline Albright
signed the surrender warrant authorizing Ntakirutimana's transfer
to Arusha, Tanzania, for prosecution by the ICTR.2v° Ntakirutimana
was formally transferred to the ICTR in March 2000. His trial
began in September zoot.

The rule of non-refoulement
If there are any allegations that a fugitive may be tortured if
extradited, the Secretary of State is required to make an inquiry

198 See Agreement on Surrender of Persons Between the Goverament of the United States
and the International Tribunal {or the Prosecution of Persans Responsible for Genocide and
Oxher Serious Violations of International Humanitarian Law Commitied in the Territory of
Rwanda and Rwandan Citizens Respansible for Genacide and Other Such Violations
Committed in the Territory of Neighboring States, |an. 24, 1995, 1996 WL 165484. See National
Defense Authorization Act, Pub L. No. 104-106, § 1342, 1o Stat. 486 (1996).

199 Ntakirutimana v. Reno, 184 F.3d 419 (5th Cir. 1999). Although the Court of Appeals refers
to Niakirutimana as an exteadition case, it is more properly characterized as & surrender case
because it involves the transfer of an individual to an international tibunal.

200 U.S. Department of State. Olfice of the Spokesman, Secretary of State Signs Surrender
Warranl (March 24, 2000).
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into such allegations.z' Under the rule of non-refoulement, the
United States may not extradite an individual to a country where
there are substantial grounds for believing he would be in danger
of torture.2°* Based on the resulting analysis, the Secretary of
State may decide to surrender the fugitive to the requesting state,
to deny surrender of the fugitive, or to surrender the fugitive
subject to conditions.*®3

The issue of non-refoulementin the context of extradition
proceedings has been raised on several occasions. The federal
courts have indicated that the “rule of non-inquiry” precludes
courts [rom inquiring into the procedures that will be followed in
a requesting country or the degree of risk that an extraditee will
face after extradition.2°4 While several courts have raised the
possibility of a humanitarian exception to prevent extradition in
cases of possible human rights abuses, it appears that no court
has applied this purported exception.2® In Cornejo-Barreto v.
Seifert, however, the Court of Appeals for the Ninth Circuit
indicated that the decisions of the Secretary of State to extradite
an individual who fears torture are reviewable.2°® According to
the Court of Appeals, the Foreign Affairs Reform and Restructuring

201 See 2z CF.R. Part gs.

202 On October 21, 1998, Congress adopted the United States Policy with Respect 10 the
Involuntary Return of Persons in Danger of Subjection 1o Torture as part of the Foreign
Allairs Reform and Restructuring Act. See Pub. L. No. 105277, § 2242,1999 US.CCAN (U2
S1al. 2681). According to Section (a), Tilt shall be the policy of (he United States not to expel,
extradite. or otherwise effect the involuntary refurn of any person to a country in which
there are substantial grounds lor believing the person would be in danger of being subjected
1o torture, regardless of whether the person is physically present in the United States.”

203 According ro federal regulations. these determinations by the Secretary of State are nat
subject ro judicial review. 22 C.F.R. § 95.4. See also Foreign Affairs Relorm and Restructuring
Act, PubL. No. 105-277. § 2242. 1999 U.S.C.C.AN. (n2 Seat. 2681) 822,

204 See. e.g. Mainero v. Gregg 164 F.3d 1199 (gth Cir. 1999): Ahmad v. Wigen, gio F.2d 1063
{24 Cir. 19g0). See generally John Quigley, The Rule of Non-Inquiry and Human Rights
Trearies, 45 CATH. U. L. Rev. 1213 [1996); Jacques Semmelman, Federal Courts, the Constitution
and the Rule of Non-Inquiry in international Extradition Proceedings, 76 CoRNEL L. Rev. ug8
(tgg1}.

205 See, e.g. Lopez-Smith v. Hood, 12t F.3d 1322 (gth Cir. rgg7); Emami v. U.S. District Court,
834 F.2d 1444 (oth Cir. 1987); Gallina v. Fraser, 278 F.2d 77 (2d Cir. 1y60).

206 Cornejo-Barreto v. Seifert, 218 F.3d 1004 {gth Cir, 2000). See also Merisier v. INS, 2000
©).5. Dist. LEXIS 13813 (5.D.N.Y. 2000). See generally Zachary Margulis-Chnuma, Sayng What
the Law Is: judicial Review of Criminal Aliens’ Claims Under the Convention againsi Torlfure,
33 N.Y.U L INTL L. & PoL. 861 (z000),
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Act of 1998 made clear Congress’ intention that individuals subject

to extradition may not be returned il they are likely to face
torture. Despite language in the regulations that purports to
preclude judicial review of the extradition decisions by the

Secretary of State, the Court of Appeals held that a fugitive fearing

torture may petition for review.2?

Criminal prosecution

When the United States signed the Convention against Torture in
1988, the Reagan administration acknowledged that "the core
provisions of the Convention establish a regime for international
cooperation in the criminal prosecution of torturers relying on
so-called Tuniversal jurisdiction.”>*® |n its analysis of the Con-
vention against Torture, the State Department reiterated the
importance of universal jurisdiction.

A major concern in dralting Article 5 [of the Convention
against Torture], and indeed, in drafting the Convention
as a whole, was whether the Convention should provide
for possible prosecution by any state in which the alleged
offender is found — so-called "universal jurisdiction.” The
United States strongly supported the provision for universal
jurisdiction on the grounds that torture, like hijacking,
sabotage, hostage-taking, and attacks on internationally
protected persons, is an ollense of speclal international
concern, and should have similarly broad, universal rec-
ognition as a crime against humanity, with appropriate
jurisdictional consequences. Provision for "universal
Jjurisdiction™ was also deemed important in view of the fact
that the government of the country where official 1orture
actually occurs may seldom be relied upon to take action.?

207 Cornejo-Barretn v. Seifert, 218 F.3d ar wo14—1016. But see Borrero v. INS, 2000 U.S. App.
LEXIS 22882 (Brh Cir. 2000); Diakite v. INS, 179 F.3d 553 (7th Cir. 1999). For a ¢ritique of
Cornejo-Barreto, see Jacques Semmelman, liternational Decisions: Cornejo-Barreto v.
Seilert. 95 AM. | INT'LL. 435 {2001}

208 Convention against Torture and Cther Cruel, Inhuman or Degrading Treatment or
Punishment, U.5. Senate. Treaty Doc. 100-20 {1988), at iii fhereinafter "Senate Treaty
Document”].

209 id atg.
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Indeed, the State Department indicated that the "extradite or
prosecute” rule set forth in Article 7 was essential to the success
of the Convention against Torture. The State Department further

" emphasized that the notion of universal jurisdiction was not unique;

it was patterned alter similar provisions in several other interna-
tional agreements, including the Convention for the Suppression
of Unlawful Seizure of Aircraft, the Convention against the Taking
of Hostages, and the Convention on the Prevention and Punishment
of Crimes against Internationally Protected Persons. The State
Department indicated, however, that Article 7 does not require
prosecution in every case. "The decision whether to prosecute
entails a judgment whether a sufficient legal and factual basis exists
for such an action.”'@ Moreover, the United States would prefer to
extradite individuals to the state where the offense was committed.

Codifying the obligation to extradite or prosecute

In 1994, Congress adopted {egislation to criminalize acts of torture,
regardiess of where such acts occur.# Pursuant to 18 U.5.C.

§ 2340A(a)

Whoever outside the United States commils or aitempts to
commit 1orture shali be fined under this title or imprisoned
not more than 2o years, or both, and if death results to
any person from conduct prehibited by this subsection,
shall be punished by death or imprisoned for any term of
years or for fife.??

2o Id atn.

 1BUSC §§ 2340 o seg.

212 The definition of Tlorure” is codified at 18 UL.S.C. § 2340 and is consistent with its earlier
undersianding of the definition of torture set forth in the Convention against Torture:

“torture’ means an act committed by a person acting tnder the color of law specifically
intended to Inflict severe physical or mental pain or suflering (ather than pain or sulfering
incidental to lawful sanctions} upon another person within his custody or physical
control. ..

The term "severe mental pain or sulfering’ is further deflined as the prolonged memal
harm caused by or resulting lrom—

{A} the intennonal infliction or threarened inflliction of severe physical pain or
sufflering (R) the admitistration or application, or threarened adminisiration or
application, of mind altering substances or other procedures calculared ro disrupl
profoundly the senses or the personality; (C) the threat of kmminent death: or (D) the
threat that another person witl imminently be suhjected to death, severe physical pain or
sulfering or the administration or application of mind altering substances or other
procedures calculated 1o disrupt profoundly the senses or personality; ... "
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Criminal liability attaches if: (1) the alleged offender is a national
of the United States; or (2) the alleged offender is present in the
United States, irrespective of the nationality of the victim or alleged
offender. In other words, a torturer can be held criminally liable
for acts of torture even when such acts occurred abroad and regard-
less of whether the victim or the perpetrator was a U.S. citizen.

According to the State Department, this legislation was adopted
to implement the rule of aut dedere aut judicare (extradite or prose-
cute) as set forth in Article 7 of the Convention against Torture.??
When an alleged torturer is found in territory under its jurisdiction
and the United States does not extradite him or her, the United
States acknowledges its obligation to submit the case to its com-
petent authorities for the purpose of prosecution. "Indeed, the
U.S. Department of Justice has undertaken nteasures to ensure
that any person on U.S. territory believed to be responsible for acts
ol torture is identified and handled consistent with the requirements
of this provision.” In hearings before the Committee against
Torture, a U.S. government delegation reaffirmed this commitment
to prosecute alleged torturers found in the United States.?'s

U.S. courts have recognized the permissibility of universal
jurisdiction in criminal proceedings.»® In United States v. Yunis,
for example, the United States alleged that Fawaz Yunis partici-
pated in the hijacking and destruction of a foreign-registered air-
craft in Lebanon. He was subsequently arrested and transferred to
the United States, where he was charged with acts of hostage-
taking and hijacking. Yunis challenged his indictment, arguing that
the United States lacked jurisdiction to prosecute him for crimes
committed abroad. Both the Federal District Court and the Court
of Appeals for the District of Columbia denied the petition for
habeas corpus relief, affirming U.S. jurisdiction under the Hostage
Taking Act and the Hijacking Act.?? Because there were U.S.

213 Initial Report of the Undted States. supra, sl paras. 193, 194.
ny id
215 See U.N. Press Release on Commirtee against Torture. z4th Sess. {May n. 2000).

216 See, e.g.. United States v. Yousel, 927 F. Supp. 673 (5.0.N.Y. 1996). But see United Siates v
Bin Laden, g2 F. Supp.2d 189 (5.D.N.Y. 2000).

217 See 8 US.C. § 1203 thostage taking); 49 U.5.C. § 46502 (hijacking).
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nationals on the aircraft, the District Court did not rely exclusively
on universal jurisdiction. As noted by the District Court, however,
the principle of universal jurisdiction is well-established and pro-
vides sufficient basis for asserting jurisdiction over an alleged
offender. "In light of the global efforts to punish aircraft piracy and
hostage taking, international legal scholars unanimously agree that
these crimes fit within the category-of heinous crimes for purposes
of asserting universal jurisdiction.”®8 The Court of Appeals agreed
that universal jurisdiction authorizes criminal prosecution, evenin
the absence of any special connection between the state and the
offense, The Court added that T[alircralt hijacking may well be one
of the few crimes so clearly condemned under the law of nations
that states may assert universal jurisdiction to bring offenders to
justice, even when the state has no territorial connection to the
hijacking and its citizens are not involved.™?

The problem of ex post facto prosecution
Despite the adoption of legislation criminalizing torture com-
mitted outside the United States, no prosecutions have been
initiated against alleged torturers pursuant to 18 U.S.C. § 2340A.
A key factor in the failure to prosecute is the date on which the
alleged crimes were committed. NGOs and the Director of the
National Security Unit have noted that many of the cases they
have come across involve acts of torture committed prior to 1994.
The Justice Department has indicated that it considers prosecuting
such cases unconstitutional because they involve acts which at the
time they were committed were not criminal under U.S. law.2°
The ex post facto delense, however, is simply inapplicable to
actions brought pursuant to 18 U.5.C. § 2340A. The statute does
rniot criminalize what was once innocent conduct. Torture has
long been recognized to be a violation of both national and inter-
national law, and no country purports to legalize acts of torture.
Indeed, a review of domestic legislation throughout the world

218 United States v. Yunis, 681 F. Supp. 896, go1 (D.D.C. 1988).
219 United Siates v. Yunis, 924 F.2d 1086, 1092 (D.C. Cir. 1994).

220 Jody A. Benjamin, IN5 Arrests v in Rights Abuses in Foreign Lands, SUN-SENTINEL, Nov. 17,
2000. at 1A,
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reveals a uniform prohibition against torture and that such pro-
hibitions have existed for many years. Thus, an individual who
committed an act of torture, in any country, cannot possibly argue
that he/she was unaware of the illegal nature of her/his conduct.*

The inapplicability of the ex post facto defense to acts of
torture is further evidenced by international law. Treaties drafted
to protect human rights, including the International Covenant on
Civil and Political Rights and the European Convention for the
Protection of Human Rights and Fundamental Freedoms, qualify
the ex post facto delense in cases involving violations of inter-
national law. While international law recognizes the prohibition
against ex post facto prosecution, it also recognizes that this
restriction only applies to acts that did not constitute a criminal
offense under national or international law at the time when they
were committed.?2 Indeed, Article 15(2) of the International
Covenant on Civil and Political Rights indicates that "Infothing in
this article shall prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed,
was criminal according to the general principles of law recegnized
by the community of nations."2:3

-

The problem of political considerations

Political considerations may also be a factor in the failure of the
U.S. Government to prosecute alleged torturers. In the case of
Tomas Ricardo Anderson Kohatsu, for example, the State Depart-
ment concluded that he could not be prosecuted in the United
States for torture despite overwhelming evidence of his complicity
and the dubious nature of his purported immunity.?* Anderson

221 See generally William |. Aceves, Prosecuting Human Rights Violations in U3, Courts: A
Primer for the justice Department, i EFFECTIVE STRATEGIES FOR PROTECTING HuMat RiGHTS (David
Barnhizer ed., forthcoming 2001). See aiso Peter E. Quini, The Border Guard Trials and the
East German Past —Seven Argumenis, 48 AM. |. CoMP. L. 541 (2000): Eric 5. Kobrick, The Ex
Post Facto Prohibition and the Exercise of Universal jurisdiction Over International Crimes,
87 CoLumM. L. Rev. t515 (187}

222 ICCPR, supra, at art. 1g0).

223 Sce also European Convention for the Protection of Human Rights and Fundamental
Feeedoms, Nov. 4, 1950, art. 7, 213 ULN.T.5. 221

224 See Aaron Solomon, The Politics of Prosecutions under the Convention against Torture, 1
CHi J. INT'LL. 309 (z001).
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Kohatsu's status and association with the Organization of Ameri-
can States provided him with no form of diplomatic immunity 22
Neither the Vienna Convention on Diplomatic Relations nor the
Convention on Special Missions extended diplomatic privileges
and immunities to Anderson Kohatsu.2? Similarly, the Agreement
Between the Government of the United States of America and the
Organization of American States and the Headquarters Agreement
Between the Organization of American States and the United
States of America did not establish immunity for Anderson
Kohatsu.227 Commenting on the dubious nature of Anderson
Kohatsu's purported immunity, one U.S. law enforcement official
noted, “ftlhis floats up to State and the NSC [National Security
Councill, and they come back with "We have to let him walk."2:8

Givil litigation
Since 1980, U.S. courts have acknowledged the right of foreign
torture victims to seek civil remedies for their injuries. While the

United States Government is never a party to these lawsuits, it has ‘

occasionally submitted amicus curiae (friend of the court) briefs in
support of the litigation.

Alien Tort Claims Act

The seminal case is Filartiga v. Pena-irala. In Filartiga, two
plaintilfs from Paraguay brought a lawsuit in Federal District Court
for the Eastern District of New York against a former Paraguayan
official for acts of torture committed allegedly against a family
member in Paraguay.?29 The lawsuit was brought under the Alien
Tort Claims Act, which provides that "[tihe district courts shall

215 See Murphy, Immunity Provided Peruvian Charged with Torture, supra. At 35

226 Vienna Convention on Diplomatic Relations, Apr. 18, 1961, 00 UN.T.S. g5; Cenvention on
Special Missions, Dec. 8. 1969, U.N. Doc, A/7630 (1969).

227 Agreement Between the Government of the United States of America and the Organization
ol American States, Mar. 20, 1975, TIAS No. 1089, 26 U.S.T. 1025; Headquarters Agreement
Between the Organization of American States. ., Treaty Doc. No. w2-40 (May 14. 1992).

228 Karen DeYoung and Lorvaine Adams, US Frees Accused Torturer; Humar Rights Groups
Decry Ruling ant Peruvian, WasH. PosT, March . o000, at An.

229 Filartiga v. Pena-Irala, 630 F 2d 876 (2d Cir. 1980).
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have original jurisdiction of any civil action brought by an alien
for a tort only, committed in violation of the law of nations or a
treaty of the United States.”3° The District Court dismissed the
action on jurisdictional grounds, holding that the term “law of
nations,” as employed in the Alien Tort Claims Act, excludes the
law that governs a state’s treatment of its own citizens.

On appeal, the Court of Appeals for the Second Circuit reversed
the District Court’s ruling and reinstated the lawsuit, After reviewing
numerous multilateral, regional, and national sources of law, the
Court of Appeals determined that torture was firmly prohibited by
international law. "In light of the universal condemnation of torture
in numerous international agreements, and the renunciation of
torture as an instrument of olficial policy by virtually all of the
nations of the world (in principle if not in practice), we find that
an act of torture committed by a state official against one held in
detention violates established norms of the international law of
human rights, and hence the law of nations."* The prohibition
against torture protects both nationals and non-nationals, The
Court of Appeals also upheld the constitutionality of the Alien Tort
Claims Act, recognizing that U.5. courts “regularly adjudicate transi-
tory tort claims between individuals over whom they exercise per-
sonal jurisdiction."? In addition, Congress had specifically authorized
federal court jurisdiction over lawsuits alleging violations of inter-
national law by adopting the Alien Tort Claims Act. Since the law of
nations formed a part of the common law of the United States, this
grant of jurisdiction was authorized by Article lll of the Constitu-
tion.23 Accordingly, the Court held that "whenever an alleged tor-
turer is found and served with process by an alien within our
borders, §1350 provides federal jurisdiction.”* Upon remand, the Dis-
trict Court granted the plaintiffs a judgment in excess of $10 million.2

130 The Alien Tort Claims Act was enacted as part of the First Judiciary Act of 1789 Judiciary
Act of 1789, ch. zo. §9. 1 Stav. 73, 77 Ui789) {codilied a1 28 U.5.C. § 1350).

231 Filartiga, 630 F.2d a1 880.
232 Id. a1 BBs.

233 But note Curtis Bradley and Jack L. Goldsmith, Customary lnternational Law as Federal
Common Law: A Critigue of the Modern Position, na Hagv. L. Rev. Bis (1997).

234 Filartiga, 630 F 2d at 877.
235 Filartiga v. Pena-Irala, 577 F. Supp. 860 (E.D.N.Y. 1984).
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Since the Filartiga decision, the federal courts have con-
sistently recognized subject matter jurisdiction under the Alien
Tort Claims Act when three conditions are met: (i) an alien sues;
(2) in tort; {3) alleging a violation of international law .23

Torture Victim Protection Act
[n 1991, Congress adopted the Torture Yictim Protection Act
("TVPA"} to supplement the remedies available under the Alien
Tort Claims Act and to ensure full compliance with the Convention
against Torture.#7 The TVPA establishes civil liability for acts of
torture and extrajudicial killing committed abroad. The TYPA
provides, in pertinent part that "laln individual who, under actual
or apparent authority, or color of law, of any foreign nation—"

(i) subjects an individual to torture shall, in a civil action,

be liable for damages to that individual; or

(2) subjects an individual to extrajudicial killing shall, in a

civil action, be liable for damages to the individual's legal

representative, or to any person who may be a claimant

in an action for wrongful death.

According to the Senate report accompanying the TVPA, torture
violates standards of conduct accepted by virtually every nation
and this prohibition has attained the status ol customary inter-
national law. "These universal principles provide little comfort,
however, to the thousands of victims of torture and summary
executions around the world. . . . Despite universal condemnation
ol these abuses, many of the world's governments still engage in or
tolerate torture of their citizens. . . ."38 The TYPA was adopted to
address these problems.

236 See. e.g.. Doe v. Unocal, 963 F. Supp. B8o (C.D. Cal. 1997); Abebe-Jira v. Negewo, 72 F.3d
844 (uth Cir. 1996); Kadic v. Karadzic, 70 F.3d 232 (2d Cir, 1995); Hilao v. Marcos, 25 F.3d 1467
{oth Cir. 1995); Trajano v. Marcos, 978 F.2d 493 {gth Cir. 1992}, Siderman de Blake v. Republic
of Argentina, 963 F.2d 699 {gth Cir. 1992). But see Tel-Oren v_ Libyan Arab Republic, 726 F.2d
74{D.C. Cir. 1984), cert. demied, 470 U.S. 1003 (i985).

217 Pub. L No. 102-236, 106 Stat. 73, reprinted in 28 U.5.C. § 1350 notes.

218 5. Rep. No. 249, 10zd Cong., 151 Sess. (1991), See also H.R. Rep. No. 367, 102d Cong., 151
Sess., pi. 1 (igg1). On signing the TYPA inta [aw, President Bush acknowledged the importance
of providing a civil remedy 1o victims of 1orture. "In this new era, in which countries
throughot:t the world are turning 1o democratic institutions and the rule of law, we must
maintain and strengthen cur commitment to ensuring that human rights are respecied
everywhere.” Statement on Signing the Torture Yictim Protection Act of 1gg1, Mar. 11, 1992, 28
WeekLy Comp. PRES. DOC. 465. 466 (Mar. 16, 19g2).
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The TVPA differs from the Alien Tort Claims Act in several
respects. Unlike the earlier statute, the TVPA is not limited to
plaintiffs who are foreign nationals but allows U.S. citizens to
pursue civil actions as well. However, the TYPA only allows civil
actions for torture or extrajudicial killing perpetrated by officials
of foreign governments; the Alien Tort Claims Act contains no
such restriction.

Well over 7o lawsuits have been filed pursuant to the Alien
Tort Claims Act and the Torture Victim Protection Act seeking
civil remedies for violations of international human rights norms,
including the prohibition against torture. These lawsuits have
been filed against a variety of defendants, including foreign
government officials, multinational corporations, and private
individuals. Several of these lawsuits have resulted in significant
damage awards, although most plaintiffs have been unable to
recover the amounts awarded, either because the defendants
are without funds or they reside abroad. 9

The Foreign Sovereign Immunities Act

While the Alien Tort Claims Act and the Torture Victim Protection
Act authorize civil actions against public officials and private
individuals, they do not provide jurisdiction for actions against
foreign governments. The Foreign Sovereign Immunities Act
("FSIA™) is the sole basis for obtaining jurisdiction over a foreign
state in U.S. courts.24° Under the F3IA, a foreign state is presumed
to be immune from suit unless one or more of the codified
exceptions to immunity exist.?' In 1996, Congress amended the
FSIA 10 provide authorization for lawsuits against loreign states
that allege, inter alia, acts of torture, extrajudicial kiiling, hostage
taking, or aircraft sabotage.** However, three conditions must be

239 See BET STEPHENS & MICHAEL RATNER, INTERNATIONAL HUMAN RIGHTS LITIGATION N LLS. COURTS
215 (1996); Richard B. Lillich, Damages for Grass Vioiations of international Human Rights
Awarded by U.5. Courfs, 15 HUM. RT5 Q. 207 (19g3).

240 Amerada Hess Shipping Corp. v. Argentine Republic 488 U.S. 428 (198g).

241 28 U5 C. § 1604. Pursuant to 28 US C, § 1605, these exceptions include silvations of
waiver, commercial activity, limited property rights, and arbitration.

242 28 US.C. §1607.
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met in order to bring these actions: (1) the plaintiff or victim must
be a United States national; (2) the foreign state must have been
designated as a state sponsor of terrorism by the State Depart-
ment; and (3) the foreign state must be offered an opportunity to
arbitrate the claims if the actionable conduct occurred within that
state’s territory. Litigants who cannot fulfill these three conditions
cannot pursue civil actions against foreign governments who
commit or authorize acts of torture. Several lawsuits have

been brought under the state-sponsored terrorism exception

to the FSIA, which have resulted in significant damage awards.28
Congress recently adopted legislation that authorizes the payment
of certain FS1A judgments from the U.5. Treasury 244 Several of
these payments have been made.24s

The challenges to civil litigation

Various challenges have been made against civil lawsuits alleging
human rights violations, including the political question doc-
trine, the act of state doctrine, and the doctrine of forum non
conveniens.24¢ The political question doctrine provides that courts

243 These cases involved acts of ferrorism, Including hostage-taking and exirajudicial killing.
Sce Jenco v. Islamic Republic of Iran, 2001 U.S. Dist. LEXIS nozg (D.D.C. 20m): Sutherland v,
Islamic Republic of Iran, 2001 U.S. Dist. LEXIS 8539 (D.D.C. 2001); Elahi v. Islamic Republic of
Iran, 124 F. Supp. zd 97{D.D.C. 2000Y, Daliberti v. Republic of Iraq, 97 F. Supp. 2d 38 (D.D.C.
2000); Anderson v, Islamic Republic of Iran, go F. Supp, 2d 107 {D.D.C. 2000); Cicippio v.
Islamic Republic of tran, 18 F. Supp. 2d 62 (D.D.C. 1gg8); Flalow v. Istamic Republic of Iran,
999 F. Supp. 1 (D.D.C. 1ggR); Alejandre v. Republic of Cuba, g956 F, Supp. 1239 (5.D. Fla. 1997);
Rein v. Socialist People’s Libyan Arab Jamahiriya, 162 F.3d 748 (2d Cir. 199g).

244 See Victims of Traflicking and Violence Protection Act of 2000, 106 Pub. L. No. 386,

§ 2002 14 Stat. 1454. See generally Sean P. Vitrano, Hell-Bent on Awarding Recovery to
Terrorism Victims: The Evolution and Application of the Antiterrorism Amendments to the
Foreign Sovereign Immunities Act. 19 DICKINSON |, INT'LL. 213 (zo01).

245 U.S. Approves Payment of Frozen Cuban Assets to Relatives of Brothers rto Rescue, 17 INT'L
ENFORCEMENT L. RzP. (2001); Jay Weaver, U.S. Okays Release of Cuban Assets 1o Pay Families of
Shot-Down Pilots, MIAME HERALD, Feb. 14, z001: Bruce Zagaris, U.S. Starts implememation of
Payment 1o Terrorist Victims and fran Approves Lawsuits against U.5., 16 INT'L ENFORCEMENT L.
Rer. 1057 (Dec. zo00).

246 See generally Kathryn Lee Boyd, The inconvenience of Yictims: Abolishing Forum Non
Conveniens in U.$. Human Rights Litigation, 39 VA. J. IN'L L. 41 {1998). Russeil Weintraub,
Establishing Incredible Events by Credible Evidence: Civil Suits for Atrocities That Violate
International Law, 62 Brook. L. Rev. 753 (1996); Ralph Steinhardt, Human Rights Litipation and
the “One Voice® Orthodoxy in Foreign Affairs, in WoRLD [USTICE? U.5. COURTS AND INTERNATIONAL
HuMaN RIGHTS 23 (Mark Gibney ed., 1991).
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should not consider cases that may infringe upon the authority

of the executive or legislative branches of government, The act

of state doctrine posits that U.5. courts should not review the
validity of the actions of foreign governments taken in their
territory. Under the doctrine of forum non conveniens, U.S. courts
should dismiss lawsuits where an adequate alternate forum exists
and where a balance of public and private interest {actors indi-
cates that domestic adjudication is inappropriate. With few excep-
tions, the courts have generally dismissed these challenges.247

Immigration restrictions

Under international law, individuals who have committed
egregious human rights violations are not eligible for certain
forms of immigration reliel.248 For example, the 1951 Convention
Relating to the Status of Refugees ("Refugee Convention”)
precludes refugee status to any person with respect to whom
there are serious reasons for considering that:

{a) He has comimitted a crime against peace, a war crime, or
a crime against humanity, as defined in the international
instruments drawn up to make provision in respect of
such crimes;

(b} He has committed a serlous non-political crime
outside the country of refuge prior to his admission to
that country as a refugee:

() He has been guilty of acts contrary to the purposes
and principles of the United Natigns.249

These provisions preciude refugee protection for individuals
who, by their conduct, are not deserving of refugee status.

247 See, e.g., Doe v. Unocal, g63 F. Supp. 880 (C.D. Cal. 1997); Abebe-]ira v. Negewo, 72 F.3d
844 (urth Cir. 1996); Kadic v. Karadzic, 7o F.3d 232 (2d Cir. 1995).

248 See generally GUY GOODWIN-GILL THE REFUGEE IN INTERNATIONAL LAW 95 (2d ed. 1996);
Symposium, Special Supplementary Issue on Exclusion, 12 INT'L |. REFUGEE L. 1 (2000).

249 Convention Relating 10 1he Status of Refugees, July 28, 1951, art. ¢(F), 189 U.N.TS. 150, See
also GoobwIN-GiL, supra, at 9s. Even crimes commirted out of a genuine political morive will
not be considered non-political crimes if they are disproportionate to the objective or are of
an atrocious or barbarous nature. /d. at 101-t08. See generally Michael Kingsley Nyinah,
Exclusion Under Article if: Some Reflections on Context, Principles, and Practice, 12 INT'L).
REFUGEE L. 295 (z000).
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According to the United Nations High Commissioner for Relugees,
"[alt the time when the Convention was dralted, the memory of the
trials of major war criminals was still very much alive, and there
was agreement on the part of States that war criminals should not
be protected.”®° In addition to the Refugee Convention, the 196g
Convention Governing the Specific Aspects of Refugee Problems in
Africa adopted by the Organization of African Unity contains a
similar exclusion provision.? Significantly, these exclusion pro-
visions apply regardless of the other merits of a refugee’s claim.?
The United Nations High Commissioner for Refugees
("UNHCR"} has acknowledged the importance of using exclusion
provisions 1o protect the legitimacy of the refugee process. The
Statute of the Office of the United Nations High Commissioner
for Refugees provides that the competence of the High Com-
missioner shall not extend to a person iln respect of whom there
are serious reasons for considering that he has committed a crime
covered by the provisions of treaties of extradition or a crime
mentioned in articlé Y1 of the London Charter of the International
Military Tribunal or by the provisions of article 14, paragraph 2,
of the Universal Declaration of Human Rights."*s3 The UNHCR
Handbook on Procedures and Criteria for Determining Refugee
Status makes a similar determination.?+ Given the complex
nature of exclusion cases, however, the UNHCR has emphasized
that the exclusion provisions must be narfowly interpreted. s
Moreover, “exclusion clauses should not be used to determine
the admisstbility of an appiication or claim for refugee status.
Any preliminary or automatic exclusion would have the elfect of
denying such individual an assessment of the claim for refugee

250 UNITED NATIONS HIGH CoMMISSIONER FOR REFUGEES, HANDBODK ON PROCEDURES AND CRITERIA FOR
DETERMINING REFUGEE STATUS para. 148 (1996} {bereinafter "UNHCR HanpBoOK|.

251 Convention Governing the Specific Aspects of Refugee Problems In Alrica, Sept. 10, 1969,
1001 UN.T.S. 4.

252 GOODWIN-GILL supra, al 97. See also Symposiun Issue: Exclusion from Protection, 12 INTL
). REFUGEE L. 1 (2000); Nancy Welsman, Article 1(F} of the igsi Convention Relating to the
Status of Refugees in Canadian Law, 8 INT'L ]. REFUGEE L. it (1996},

153 Siatute of the Office of the Unired Nations High Commissioner for Refugees. Dec, 14, 1950.
art. 7id). UN. Doc. A/r775 (1950}

254 UNHCR HanpeGox, supra, at paras. 140~-163.
255 Jd. para. 149.
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status."#5¢ Accordingly, the UNHCR has cafled lor the inclusion
before exclusion principle in cases of refugee determination—"the
applicability of the exclusion clauses should be considered only
once it is determined (individually or prima facie) that the criteria
for refugee status are satisfied.”2?

The Inter-American Commission on Human Rights has also
recognized restrictions on the right of asylum.?? The Inter-
American Commission has indicated that "the institution of asylum
is totally subverted by granting such protection to persons who
leave their country to elude a determination of their liability as
the material or intellectual author of international crimes.™s9
Accordingly, the Inter-American Commission recommends that
OAS states “refrain from granting asylum to any person alleged to
be the material or intellectual author of international crimes."2%°

The Immigration and Nationality Act
The Immigration and Nationality Act ("INA"} contains several
provisions that limit the scope of immigration relief available
to individuals who commit serious violations of international
human rights narms. For example, a person who “ordered, incited,
assisted, or otherwise participated in the persecution of any
person” on account of race, religion, nationality, political opinion,
or membership in a particular social group, may not be classified
as a refugee and is barred from a grant of asylum.2® This provision
is consistent with the exclusion clause of the Refugee Convention
and has been applied to deny asylum status in several cases, 252

In 1978, Congress adopted the Holtzman Amendmerit to
preclude all forms of immigration relief to individuals who

156 See Memorandum from the United Nations High Commissiener {or Relugees on the
Applicability of Exclusion Clauses 3 (Dec. 2, 1gg5).

257 Id. a3

258 INTER-AMERICAN COMMISSION ON HUMAN RIGHTS, ASYLUM AND INTERNATIONAL CRIMES (2000).
259 M.

260 Id.

261 B US.C § won(aXq2) 8 U.S.C. § us8ib)a),

261 See e.g., Riad v. INS t9gB US. App. LEXIS 21452 (gth Cir. 1998): Han v. INS, 1997 US. App.
LEXIS 3854 {gth Cir. 1997): Ofosu v. McElroy. 98 F.3d 694 (2d Cir. 1996); McMullen v. [NS, 788
F.2d 591 (g1h Cir. 1986).
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participated in acts of Nazi persecution.?62 The legisiation was
adopted in response to a growing awareness that former Nazi
persecutors had entered the United States after World War 11

and, on several occasions, had become naturalized U.S. citizens.64
The Holtzman Amendment precludes admission and facilitates
deportation of individuals who participated in Nazi persecution.¢s
It also prevents the Attorney General from authorizing cancella-
tion of removal or granting voluntary departure to aliens who
have committed these acts. In addition, the Office of Special
Investigations ("0SI") was established to investigate and prosecute
any individual who had assisted or participated in Nazi persecu-
tion.*%® To date, the 0S| has investigated over 1,6¢0 people and

263 See generally Bruce Einhorn et al., The Prosecution of War Criminals and Violators of
Human Rights in the United States. 1g WHITTIER L. Rev. 26 {1997} Marthew Lippman, Fiflty
Years After Auschwitz: Prosecutions of Nazi Death Camp Defendants. n ConN_ ). INTLL. 199
(1996}, Marc |. Herzberg, Prosecuting Nazi War Criminals: A Cafl for the Immediate Prosecu-
rion of Living Naz War Criminals, 5 Mo ). CONTEMP. LEGAL 18SUES 181 (1993/1994); Jelfrey N,
Mausner, Apprehending and Prosecuting Nazi War Crirunals in the Unjted Stares, 15 Nova L.
Rev. 747 (1991); Elliott M. Abramson. Reflections on the Unthinkable: Standards Relating fo the
Denaturalization and Deporiation of Nazis and Those Who Collaborated with the Nazis During
World War I, 57U. Qin. L. Rev. 131 (198g). Robert A. Cohen, United Stales Exclusion and
Deportaiion of Nazi War Criminals: The Act of Ocrober jo, 1978, 3 N.Y.U. ). INT'LL. & POL. 100
(1980).

264 See generally, ALAN ROSENBAUM, PROSECUTING NAZI WaR CRIMINALS £1993); ALLAN RYAN,
GUIET NEIGHBORS: PROSECUTING NAZI WAR CRIMINALS IN AMERICA (1984); Stephen Massey.
individual Responsibility for Assisting the Nazis in Persecuting Civilians, 7t MINR. L. Rev. g7
(1986).

263 B US.C. § uBz)3HENi): 8 US.C. § 1227(a)4HD).

266 See Transfer of Functions of the Special Litigation Unit Within the Immigration and
Naturalization Service of the Department of Justice to the Criminal Division of the
Department of Justice, Order of the U.S. Attorney General, No, 851-79 (Sept. 4, 1979)
fhereinalter “Transler of Functions Order].

Pursuam to the terms of the 197 Attorney General Order, OS1 was granted “the primary
responsibility for delecting, investigating, and, where appropriate, taking legal action 1o
deport. denaturalize. or prosecute any individual who was admitted as an alien imo or
became & naturalized citizer of the United States and who had assisted the Nazis by perse-
cuting any person because of race, religion. national origin, or political apinion.” Specifically,
the 051 shall

1. Review pending and new allegations that individuals, who prier 10 and during Wurld.War
11, under the supervision or in asseciation with the Nazi government in Germany, its allies,
and other affiliared governments, ardered. incited, assisted. or atherwise participated i the
persecurion of any person because of race. religion, national origin er pohitical opinion:

2. Investigate, as appropriate, each allegation to determine whether there is sulficient
evidence 1o {ile a complaint 1o revoke citizenship, support a show cause order fo deport.
or seek an indictment or 2ny other judicial process agansi any such udividuats;

3. Maintain liaison with {oreign prosecution, investigation and inelligence olfices;
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filed approximately 100 cases seeking denaturalization or
depertation of former Nazis.67 [t has also used the Holtzman
Amendment to deny entry to former Nazis and individuals who
participated in acts of Nazi persecution.?®® Recently, the OSI has
used the Nazi persecution statutes 1o prevent Japanese war
criminals from entering the United States.2%9

In1g9g0, Congress extended the Holtzman Amendment
provisions to individuals who participated in genocide.?7° While
the legislative history is silent, it appears that this provision was
added in response ta U.S. ratification of the Convention on the
Prevention and Punishment of the Crime of Genocide in1g88.3
The International Religious Freedom Act of 1998 established
similar immigration restrictions for any individual who, while
serving as a foreign government official, was responsible for
particularly severe violations of religious freedom.?7 This
provision only applies, however, to [oreign government officials
who have committed such acts in the preceding 24-month period.

4 Use appropriate Government agency resources and persannel [or investigations,
guidance. inflormation and analysis: and
5. Direct and coordinate the Investigation, prosecution, and any orher legal actions
instituted in these cases with the Immigration and Naturalizarion Service. the Federal
Bureau of Investigation. the United S1a1es Anorneys Offices. and other relevant Federal
agencies,
Transler of Functions Order, supra, at ),
267 See, e.g., United States v. Balsys, 524 U.S. 666 (1998); United States v, Gecas, 120 F.3d 1419
{uth Cir. 1997); Kungys v. United States 485 U.5. 759 (1988); Schellong v. LN.5., Bos F.2d 655
{7th CIr. 1986).
268 See, e.g., Philip Shenon, U.S. Disputes Waldheim Assertions, NEw YORK TiMEs, Feb. 17,
1998, at A3; U.S. Bars Kurt Waldheim, Cites Service with Nazis, CHICAGO TRIBUNE, Apr. 28, 1987,
at Cr. See also Michael Janolsky, Chilean Equestrian Sued in U.5. Court, NEW YORK TiMES, Aug.
15, 1987, at A48; Michael Janolsky, Visa Denial: A Basic Conflici, New YORK TIMES, Aug. 14. 1987,
ar By,
269 See James Dao. U5, Bars Japanese Who Admits War Crime, New Yok TiMES, June 27,
1998, at A3: Ronald . Ostrow. U.S. Bars 2 Repeniant Japan Velerans, Los ANGELES TIMES, June
25. 1998, at Ag,
270 Sce 8 U.S.C § uB2a)(3ENGi). Sce gencrally Paul John Chrisopoulos, Giving Mcaring 1o
the Term "Genocide™ as it Applies 1o U5 Immigration Policy, 17 Lov. LA INT'L G COMP L], 925
{19g5).
271 Conventlon an the Prevention and Punishment of the Crime of Genacide, Dec. g, 1948, 76
U.NTS. 277,

272 See International Religious Freedom Act, Pub. L. No. r05-292, 112 Stai. 2787 (1gg8);, 8 US.C.
§ nB2@UHG). See generally T, Jeremy Gunn, A Preliminary Response to Criticisms of the
International Religious Freedom Act of 1998, 2000 B.Y.U. L Rev. 84 (2000},
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The limits of the Immigration and Nationality Act

In contrast, perpetrators of other human rights violations such as
torture or extrajudicial killing are not subject to the same set of
immigration restrictions that apply to former Nazis. These indi-
viduals can be excluded or deported only if they {all within the
general class of excludable or deportable aliens, which includes
the following categories: crimes involving moral turpitude; terror-
ist activities; foreign policy implications; membership in a totali-
tarian party; or misrepresentation.2™ According to the Justice
Department, however, these provisions do not provide the INS
with sufficient authority 1o respond to human rights abusers.
"[Tihe present state of immigration law often does not provide the

_ INS with the necessary tools to remove individuals from the

United States, even when they have aliegedly committed acts con-
sidered to be atrocious human rights abuses."?? These limitations
even apply to acts of genocide or violations of religious lreedom.

For example, genocide applies only to actions committed
against a national, ethnic, racial or religious group. To
constitute genocide, those actions also have to be com-
mitted with the specific intent of destroying a protected
group in whole or in part. Further, the genocide bar applies
only to those "engaged” in genocide, which arguably does
not include those who may have incited, assisted, con-
spired or attempted to engage in genocide. Similarly, to
be barred for particularly severe viclations of religious
{freedom, the individual must be a foreign official who has
engaged in those violations in the last twenty-four months.
Those who have "ordered, incited, assisted or otherwise
participated in” persecution are statutorily barred from
admission as a refugee and from obtaining asylum status
or withholding of removal, but they are eligible to enter
the United States, toadjust their status to lawful perma-
nent residence, and to obtain United States citizenship.?7s

171 See INA Seciion nzlalt2{ A} (acts of moral turpitude): INA Section 212(a)(3)(B) (kerrorist
activity): INA Section 212(a)(3XC) (foreign policy consequences). INA Section 212(aH2KD)
(membership in totalitarian party): INA Section 212(a}6XC) (misrepresentation).

174 Castello Testimony, supra, at 21, 22. See als0 David Adams, Reaching for More Foreign
Criminals, 5T, PETERSBURG TIMES, Apr. 4. 2001, at 1A,

275 Castello Testimony, supra, at 22.
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The National Security Unit of the Immigration and
Naturalization Service

The Immigration and Naturalization Service has indicated that the
investigation, brosecution. and removal of aliens who are human
rights abusers s one of its highest enforcement priorities. Yet the
National Security Unit, which is the component within the INS
responsible for coordinating investigations into suspected human
rights abusers, may lack the resources and mechanisms to effec-
tively carry out this task. For example, the NSU is responsible for
two other rather substantial areas of jurisdiction: international
terrorism and {oreign counterintelligence.?7® There are no appro-
priations for coordinating investigations into suspected human
rights abusers—funding is leveraged from the counter-terrorism
budget. #77 Furthermore, there is no established procedure for
torture victims to follow if they want to provide information about
suspected torturers to the National Security Unit or any other
federal government agency.

The rule of non-refoulement

In cases where an individual may be tortured if removed from the
United States, the Justice Department has adopted regulations to
comply with the rule of non-refoulement as set forth in the
Convention against Torture.?”® These regulations permit indi-
viduals to raise a claim of non-refoulement during the course of
removal proceedings.??? Most cases involving non-refoufement
are initially determined by Immigration judges of the Executive

276 Letter from Walter D. Cadman, Director, National Security Unit, Immigration and
Naruralization Service to William F. Schulz, Executive Direcror, Amnesty lnrernational USA
(September &, zoo1).

277 Presentation of Walier D. Cadman. Director, National Security Unit, Immigration and
Maturalization Service at Forensic Training Institute: Torture Survivors and the Legal Process
(Nov. 16, 2001).

278 These regulations were adopled pursuant 1o the Foreign AlTairs Reform and
Restructuring Act of 1998, See 8 C.F.R. Pants 3,103, 208, 235, 238. 240, 245, and 253. These
provisiens are distinct from the protections against non-refoulenient established by Congress
pursuant to the Converition Relating ta the Status of Refugees. See 8 US.C. § ng8. See afso
DEBORAH ANKER, LAW OF ASYLUM IN THE UNITED STATES 465 (3d ed. 1994).

279 See generally Al-Saher v. INS, 268 F.3d 143 {(gth Cir, z001); Kamalthas v. INS, 251 F.3d 1279
{gth Cir. 2001); Khourassany v. INS, 208 F.3d 1096 (gth Cir. 2000).
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Office for Immigration Review and are subject to review by the
Board of Immigration Appeals. The burden of proof is on the
applicant "to establish that it is more likely than not thathe . . .
would be tortured if removed to the proposed country of
removal.”#8° |n assessing whether an applicant would be tortured
in the proposed country of removal, the regulations list the
following criteria for consideration: (1) evidence of past torture
inflicted upon the applicant; (2) evidence that the applicant could
relocate to a part of the country of removal where he or she is not
likely to be tortured; (3) evidence of gross, flagrant or mass viola-
tions of human rights within the country of removal, where appli-
cable; and (4) other relevant information regarding conditions in
the couniry of removal.2® Il an individual meets these criteria,
she/he is entitled to withholding of removal. If an individual is
ineligible for withholding of removal because of certain activity,
such as her/his participation in acts of genocide or Nazi per-
secution, the regulations authorize deferral of removal, a more
temporary form of protection 82 Deferral of removal differs rom
withholding of deportation in several respects. Perhaps most
significantly, the termination process for deferral of removal is
quicker than for withholding of deportation. In addition, the
regulations provide for the possibility that the Secretary of State
may forward to the Attorney General assurances obtained from
the government of a specific country that an individual would not
be tortured if removed to that country.?®

280 8 CFR. § 208.16(c)(2).
281 8 CFR.§ 208.16(0)(3).
282 8CFR § 20817

283 8 CF.R. § 208.18(c).
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7: Protecting victims of torture

“I am afraid that the moment 1 go outside, interrogation
and torture will cone back. I cannot come back to my
intellectual life. 1 cannot read poetry anymore, because
reading poetry is an experience full of feelings.”

—Jacobo Timerman?34
Torture survivor from Argentina

. Every day, survivors of human rights abuses arrive in the United
States from throughout the world. These individuals rellect the
patterns of oppression worldwide—Bosnia, East Timor, El Salvador,
Guatemala, Rwanda, Sierra Leone, Somalia. On average, 20% of all
refugees fleeing countries that use torture are themselves victims
of torture. By some estimates, over goo,ooo victims of torture
now reside in the United States.2®5 As noted by the Office of
Refugee Resettlement, “tlhe psychesacial and health conse-
quences of violence and traumatic stress have emerged as one

of the public health problems of our time."286

The trauma of torture

Survivors of torture have lived through experiences filled with
excruciating pain, constant fear of death, gross humiliation, and
other assaults on their humanity.2®7 Severe beatings appear to be
the most common form of torture. These are often combined with
other violent acts, including severe shaking, whipping, burning,
electrocution, and sexual assault. Other forms of torture may
leave no physical marks, but the suffering they cause is no less
severe. These methods include starvation, sleep deprivation, mock

284 Joseph P. Fried. Brooklyn Court Told of Torture of Paraguayan. New YRk TiMES, Feb. 13,
198z, at 27.

285 Initial Repory of the United Siates, supra, af para. 285. )

186 Discrerionary Funds for Assistance for Treaimern of Torture Survivors, 66 Fed. Reg 13771
{March 7, 2001).

287 See generally CENTER FOR YICTIMS OF TORTURE, SURVIVORS OF POLITICALLY MOTIVATED TORTURE: A
LARGE GROWING, AND INVISIBLE POPULATION OF CRIME YICTIMS (2000): Metin Basoglu, Prevention of
Torture and Care of Survivors, 270 J. AM. MED. Ass'N. 606 (1993).
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executions, asphyxiation, drowning, sensory deprivation, and the
use of drugs. Even threats to family members or individuals close
to the victim cause significant suffering. Throughout these acts,
torturers demand that their victims make impossible choices that
result in the breakdown of their moral codes. Those who manage
to escape these horrific acts carry with them the acute and long-
term effects of torture.

Systematic medical studies reveal significant physiological
trauma suffered by victims of torture.288 Physicians regularly
document paralysis, fractured bones, severed limbs, burned skin,
organ damage, and countless other physical ailments caused by
torture. Musculoskeletal injuries are common. Victims of cranial
trauma suffer from impaired vision, loss of hearing, and neuro-
logical damage. Victims of sexual assault often suffer sterility and
impotence. Few victims of torture escape without a permanent,
physical reminder of their ordeal. Others share a different fate,
however, when torture becomes murder.

Medical studies have also chronicled the severe psychological
effects of torture.?®? Victims of torture often suffer anxiety, depres-
sion, and guilt.?9¢ Suicidal thoughts are common. Many survivors
experience post-traumatic stress disorder, where they persistently
reexperience the trauma of torture in flashbacks and nightmares.
The past can break into the present at any time—a painful and dis-
orienting phenomenon trigzered by the sight of someocne wearing
a uniform, a small enclosed area, or numerous other reminders of
torture. To avoid nightmares, many survivors avoid sleeping. For a
survivor repeatedly pushed into a vat of water and nearly drowned,
the sight of rain can be unbearable. For others, uncertainties in-
volved in waiting for an appointment to begin can be traumatic.

A survivor of electric shock torture may not be able to tolerate the
sight of electrical equipment. Common activities, such as reading a

288 See MetIN BAsOGLY, TORTURE AND ITS CONSEQUENCES: CURRENT TREATMENT APPROACHES {1992);
THE BREAKING OF BODIES AND MiNDS: TORTURE, PSYCHIATRIC ABUSE, AND THE HEALTH PROFESSIONS
(Eric Stover G Elena Nightingale, eds., 1g8s).

289 G. YAN DER VFER, COUNSFELING AND THERAPY WITH REFUGEFS AND VICTIMS OF TRALMA:
PSYCHOLOGICAL PROBLEMS OF VICTIMS OF WAR, TORTURE, AND REPRESSION (20 ed. 19g9B).

290 See generally Angela Burnert & Michael Peel, The Health of Survivors of Torture and
Oreanised Violence. 322 BR. MED. |. 606 (March to, zom).
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newspaper or watching television, may appear threatening as
potential reminders of the violence suffered. in attempting to aveid
painful memortes or extreme stress, survivors may isolate them-
selves from familiar peopfe and situations. An emotional numbing
can occur. At the same time, survivors often carry out daily activi-
ties in an “emergency mode,” constantly on their guard. Hyper-
alertness and exaggerated responses to startling sounds or sights
continue to plague many survivors. A general lack of trust and a
sense of extreme vulnerability may characterize a survivor's experi-
ence of the surrounding world in the aftermath of torture. These
psychological symptoms, often requiring treatment long after
physical wounds have healed, can seriously impair a survivor's
ability to resume social relationships, occupational roles, and
other aspects of everyday life. Alcoholism and drug abuse often
complicate this clinical picture as survivors try to numb their pain.
The shattering trauma of torture remains, in widely varying

forms and to many different degrees, with all survivors. No
measure of compensation can restore fully what the torturer took
from them. But experiences ol understanding, support, and justice
can accelerate their recovery from torture. Recovery of the self-
esteem, self-conflidence, and aspirations torn from them during
_torture, however, requires long-term treatment.

Treatment and rehabilitation

The importance of providing treatment and rehabilitation to
torture victims has gradually been acknowledged by the inter-
national community. In 1981, the United Nations established the
Voluntary Fund for Victims of Torture to receive contributions
from states and individuals for distribution to humanitarian, {egal,
and {inancial programs that assist victims of torture.??* To be
selected, a project must provide medical, psychological, soctal,
financial, or legal assistance to torture victims and their lamilies.
A project may also be seiected if it provides training to health
professionals or facilitates the organization of conferences
devoted to torture victims. At its May 2001 session, the Board of

21 General Assembly Resolution 167151 (1981).
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Trustees that administers the Fund distributed $8 million in grants
to 200 organizations.?9?

In 1982, Amnesty International established the first torture
treatment center, the Rehabilitation and Research Centre for
Torture Victims, in Copenhagen, Denmark. Since it was estab-
lished, the Center has provided treatment to thousands of torture
victims. Today, approximately 200 rehabilitation centers and
related programs for torture victims exist throughout the world.
Many of these programs receive assistance [rom the United
Nations Voluntary Fund for Victims of Torture.

In the United States, there are approximately 20 centers
for the treatment of torture victims. The Center for Victims
of Torture in Minneapolis was established in 1985 and was cne
of the first U.S. centers to focus exclusively on the care and
support of torture victims. The Center treats 150 clients annually,
providing medical care, physical therapy. psychiatric care,
psychotherapy, social services, and legal assistance. It also
conducts research programs and extensive training programs
for professionals serving survivors in both the United States and
abroad. Other prominent torture treatiment centers in the United
States include the Marjorie Kovler Center for the Treatment of
Survivors of Torture in Chicago, Survivors International in San
Francisco, and the Bellevue/NYU Program for Survivors of Torture
in New York City.

Recognizing the importance of treatment and rehabilitation
programs for victims of torture, Congress adopted the Torture
Victims Relief Act in October 1998.293 In its {indings, Congress
noted that a significant number of refugees and asylum-seekers
entering the United States have been victims of torture. These
individuals "should be provided with the rehabilitation services
which would enable them to become productive members of our
communities.”*%4 Indeed, "[bly acting to help the survivors of
torture and protect their families, the United States can help to

292 Press Release, United Nations, High Commissioner for Human Rights Approves 58 million
in Grants lor Torture Survivors {June 22, zoo1).

293 Torture Yictims Reliel Act of 199f, Pub. L. No. 105-120, 112 Stat. 3017,
294 See2:US.C. § 2152 (History: Ancillary Laws and Directives).
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heal the effects of torture and prevent its use around the world."2%5
The Act authorized the distribution of $31 million over a two-year
period for investment in domestic and foreign torture treatment
centers and for contributions to the United Nations Voluntary
Fund for Victims of Torture. Specifically, the Torture Victims Relief
Act allocated $12.5 million [or torture treatment centers abroad
and $12.5 million lor centers in the United States. In addition,

$6 million was allocated for the United Nations Voluntary Fund for
Victims of Torture. Other provisions of the Act included special
immigration considerations for survivors of torture and training
for foreign service and immigration officers to build their skills in
interviewing survivors and gathering evidence of torture. Finally,
the Act urged the President, acting through the U.S. Representa-
tive to the United Nations, to support the work of the Committee
against Torture and the Special Rapporteur on Torture.

In Qctober 1999, Congress adopted the Torture Victims Relief
Reauthorization Act.2%® The Act authorizes $45 million over a
three-year period for investment in domestic treatment centers
for victims of torture and for contributions to the United Nations
Voluntary Fund for Victims of Torture, Specifically, the Act
authorized the appropriation of $30 million for domestic treatment
centers and $15 million for the United Nations Voluntary Fund for
Victims of Torture.?97

In its May 2oc0 Concluding Observations on the Initial Report
of the United States, the Committee against Torture acknowledged
the efforts of the United States to assist torture victims, citing with
approval the "broad legal recourse to compensation for victims of
torture, whether or not such torture occurred in the United States
of America” as well as its generous contributions to the U.N. Vol-
untary Fund.98

295 Id.
296 Torture Victims Reliel Reautharization Act of 1999, Pub. L. No. 06-87. § 1. 113 Stat. 1301

297 In 2000, the House Appropriations Committee recommended the specilic disbursement
of S million for the Agency lor International Development to support foreign trearment
centers for victims of torture, See House Report 106-720, Foreign Operations, Export
Financing. and Related Programs, Appropristions Bill. 2601, 106ih Cong., 2d Session {2000).
298 Committee against Torfure, Conclusions and Observations of the Committee against
Torture: United States of America, U.N. Doc. CAT/C/24/6.
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8: A comparative perspective

“I survived those years in the camps. This is for those who
didn’t survive.”
—Kemal Mehinovic29?

Torture survivor from Bosnia-Herzegovina

Many countries are grappling with the challenge of developing and
implementing effective strategies to combat impunity. It is
instructive, therefore, to examine how other countries have
addressed this problem.3e®

The Canadian experience

In 1985, the Privy Council for Canada established the Deschenes
Commission of Inquiry on War Criminals to investigate whether
any war criminals resided in Canada and how they could be

brought to justice. Specifically, the Commission was established:

to conduct such investigations regarding alleged war
criminals in Canada, including wherher any such persons
are now resident in Canada and when and how they
obtained entry to Canada as in the opinion of the Com-
missioner are necessary in order to enable him to report .
to the Governor in Council his recommendations and
advice relating 10 what further action might be taken in
Canada to bring to justice such alleged war criminals who
might be residing within Canada, including recom-
mendations as 10 what legal means are now available 10
bring to justice any such persons in Canada or whether
and what legislation might be adopted by the Parliament
of Canada to ensure that war criminals are brought to
justice and made to answer {or their crimes.3v

299 See supra Section 5.

300 Sce afso Ellen Lutz and Kathryn Sikkink, The fustice Cascade: The Evolution and Impact of
Foreign Human Rights Trials in Latin Americs, 3 CH1. . INT'LL. t {zom); Human Rights Cormmittee,
International Law Association (British Branch), Eur. HuM. RTs. L. Rev. 129 {2001). See also Brigine
Stern, International Decision: In re favor: In re Munyeshyaka, 93 AM. . INTL L. 525 (r999).

30t Orderin Council, PC-1985-148, Feb. 5. 1985 (Ca.).
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On December 30, 1986, the Deschenes Commission released its
report.3°? The Commission investigated 774 people suspected of
being war criminals.2?3 After conducting extensive investigations,
the Commission identified approximately 20 individuals against
whom revocation of citizenship and deportation proceedings or
criminal prosecution should be commenced. It also identified
approximately 200 other cases where further investigations were
warranted. In addition, the Deschenes Commission recommended
amending the Canadian criminal code to prosecute war criminals.

In response to the findings of the Deschenes Commission,
Canada enacted legislation to establish criminal liability {for
anyone who had committed war crimes or crimes against
humanity regardless of where such acts occurred. The Canadian
Criminal Code was amended 10 read:

|Elvery person who, either before or after the coming into
force of this subsection, commits an act or omission
cutside Canada that constitutes a war crime or a crime
against humanity and that, if committed in Canada, would
constitute an offense against the laws of Canada in force
at the time of the act or omission shall be deemed to
commit that act or omission in Canada at that time if,
(a) at the time of the act or omission,
(i) that person is a Canadian citizen or is
employed by Canada in a civilian or military
capacity,
(i) that person is a citizen of, or is employed ina
civilian or military capacity by, a state that is
engaged in an armed conflict against Canada, or
(iii) the victim of the act or omission is a Canadian
citizen or a citizen of a state that is allied with
Canada in an armed conflict; or
{b) at the time of the act or omission, Canada could,
in conformity with international law, exercise juris-
diction over the person with respect to the act or

302 COMMISSION OF INQUIRY ON WAR CRIMINALS (19B6).

10} For overview of how Nazi war criminals first entered Canada, see HowARD MARGOLIAN,
UNAUTHORIZED ENTRY: THE TRUTH ABOUT NAZV WAR CRIMINALS IN CANADA 1946-1956 (2000). See also
PATRICK BRODE, CASUAL SLAUGHTERS AND ACCIDENTAL JUDGMENTS: CANADIAN WAR CRIMES
PROSECUTIONS, 1944—1948 {19g7). '
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omission on the basis of the person’s presence in
Canada and, subsequent to the time of the act or
omission, the person is present in Canada.3e

The definition of "crimes against humanity” provided by the
statute was quite broad and was not limited to acts that took place
during war.3°s According to the Canadian Ministry of Justice, "[tlhe
law is generic and refers 1o all war criminals around the world.
Specific cases that . . . are brought to our attention, regardless of
where they arise, [will be given] serious attention.”°®

In one of the first prosecutions under this legislation, Imre
Finta was charged with war crimes and crimes against humanity
for his purported actions against Hungarian Jews during World
War 1l. Finta was alleged to have been a senior oflicer at a
detention camp in Hungary, where he was said to have been
responsible for the detention, confinement, and eventual death of
thousands of Jews. After an eight-month trial, Finta was acquitted
on all counts. The Canadian government then appealed numerous
rulings by the trial court to the Ontario Court of Appeal, which
upheld the acquittal.3°7 The case was then appealed to the
Supreme Court of Canada. In Regina v. Finta, the Supreme Court of
Canada narrowly affirmed the lower court rulings.3°® The Supreme
Court's ruling was significant because it made it easier for indi-
viduals to raise a defense based upon superior orders.}*?

Partly in response to the Finta ruling, the Canadian govern-
ment altered its policy of seeking criminal prosecution of alleged

304 Act to Amend the Criminal Code, ch. 37, 1987 Can. Stat. o7 {Ca.).

305 “Crimes against humanity” is defined as “murder, extermination, easlavement,
deportation, persecution or any other inhumane act or omission thal is committed against
any civilian population or any identifiable group of persons, whether or not it constitutes a
contravention of the taw in force af the time and in the place of its commission. and that, at
that time and in that place. constitutes a contravention of customary international law or
conventional international law or is criminal according to the general principles of law
recognized by the community of nations.” R.S.C. 1985, ¢. C-46, 5.7, at 3.76 {Ca.}.

306 Edmonton Journal, Sept. 7, 1988. But see L.C. Green, Canadian Law, War Crimes and
Crimes Against Humanity, 59 BRIT. Y.B. INT'L L. 217, 229 {1588).

307 In Canada, the government can appeal jury acquirtals. Appeals courts have the authority
to set aside an acquittal and order a new trial. R 5.C.. ch, C-46. §686(4) (1983) (Ca.).

joB Reginav. Finta, [igg4)15.C.R. 7ou.

Jog See generally krwin Cotler, International Decision: Regina v. Finta, go Am. |. INTLL. 460
{19962,
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war criminals. Instead, it decided 1o focus on immigration
restrictions, including denaturalization and deportation of
suspected war criminals. According to the Canadian government,

The decision of the Supreme Court of Canadain R. v. Finta
is particularly relevant here. In that case, the Court estab-
lished a higher standard of proofl for the prosecution of
war crimes and crimes against humanity than is recog-
nized at international law. For the World War [l cases,
this decision has made prosecution of these crimes much
more difficult and less likely.3*®

In July 1998; the Canadian government issued a public report
outlining its revised program with respect to war crimes and
crimes against humanity. It announced the allocation of $46.8
million over the next three years to pursue its policy "to bring to
justice those persons in Canada responsible for war crimes, crimes
against humanity and other reprehensible acts in times of war,
regardless of when those acts occurred.” The Canadian War
Crimes Program addresses both war crimes and crimes against
humanity committed at any time. Three agencies participate in
this program: the Department of Citizenship and lmmigration, the
Department of Justice, and the Royal Canadian Mounted Police.

In its zo001 Annual Report on the War Crimes Program, the
Government of Canada states that "Canada will not become a safe
haven for those individuals who have committed war crimes,
crimes against humanity or any other reprehensible act during
times of conflict.”3* The Report indicates that several remedies
are available to deal with war crimes and crimes against humanity.

The decision to use one or more of these mechanisms is
based on a number of lactors. These lactors include: the
different requirements of the courts in crimtnal and
immigration/refugee cases to substantiate and verify

310 Canadian Department of Justice, Press Release, Federal Gavernment Announces WW1i
Crimes Strategy, and Background Paper. The investigation of War Crimes in Canada {Jan. 3,
1545), a1 B,

311 GOYERNMENT OF CANADA, PUBLIC REPORT: CANADA'S WaR CRIMES PROGRAM 2 (1998).

312 GOVERNMENT OF CANADA, CANADA'S WAR CRIMES PROGEAM: ANNUAL REPORT (2001) [hereinaflter
"CANADA'S 2001 ANNUAL REPORT").

81

999

000602



United States of America: A Safe Haven for Torturers

evidence; an appropriate allocation of resources in the
circumstances to provide a balanced approach; and
Canada’s obligations under international law. These
remedies are:

» criminal prosecution in Canada;

+ extradition to a [oreign government;

s surrender to an international tribunal;

« revocation of citizenship and deportation;

» denial of visa to persons outside of Canada;

« denial of access (exclusion) to the relugee
determination system; and,

 inquiry and removal from Canada under the
Ilmmigration Act. 33

According to the 2001 Annual Report, Canada refused entry to
644 individuals from April 1, 1999 to March 31, zooo for war crimes-
related allegations.34 This constitutes a 14% increase [rom the
previous year. In addition, 53 individuals were denied refugee
status because of war crimes allegations. This constitutes a 51%
increase from the previous year. With respect to removal pro-
ceedings, 42 individuals were removed from Canada because of
war crimes allegations, representing a 10% increase. To date, a
total of 1,566 persons have been refused admission to Canada for
war crimes or crimes against humanity, and 187 persons have been
removed from Canada. In describing the accomplishments of its
War Crimes Program, the Government of Canada has indicated:

Victims of wars, oppression and human rights violations
will continue to flee to countries such as Canada in order
to seek reflugee status. Canada is proud of its record in
granting protection to refugees. Unlortunately, among
these victims often come their persecutors, some of
whom are war criminals or perpetrators of crimes against
humanity. The challenge to be met by Canada and other
like-minded countries is to ensure that the right balance
is met in designing systems and processes to protect the
legitimate refugee while ensuring that persons who have

313 id.
314 Id.
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committed war crimes, crimes against humanity and other
reprehensible acts are not only refused protection, but
are dealt with the [uli force of the law.V's ’

Despite these efforts by the Canadian government, com-
mentators have criticized the manner in which Canada has
implemented its modern war crimes program. By focusing
primarily on immigration restrictions, Canada has overlooked
its obligation to prosecute suspected terrorists. As noted by
one commentator, "ldleportation is relocation of the criminal
but not punishment of the crime. A person who comes to
Canada and then is told to move on has received a temporary
haven and then a temporary inconvenience.”™® indeed,

Canada has chosen to remove numerous individuals who
were apparently eligible for prosecution under the Convention
against Torture.?

In response 1o these criticisms, the Canadian Government
adopted legislation in 2000 to amend varigus provisions of the
Criminal Code and the Immigration Act.»® The Crimes Against
Humanity and War Crimes Act establishes new criminal offenses
of genocide, crimes against humanity, war crimes, and breach of
responsibility by military and civilian leaders. [t also implements
Canada's obligations under the Rome Statute of the International
Criminal Court.3*?

315 GOVERNMENT OF CANADA, CANADA'S WAR CRIMES PROGRAM: ANNUAL REPORT 22 {2000)
[herginalter "CANADA'S 2000 ANNUAL REPORTT).

316 David Matas, Remarks at the Centre for Refugee Studies (Feb. 29, 2000).

317 See CANADA'S 2001 ANNUAL REPORT, supra, ai passim. See afso Claire |, Farid, A Primer on
Citizenishup Revacation for WwWil Collaborarion: The 1998—199¢ Federal Court Terr, 38
ALBERTA L REV. 15 (2000); William Schabas, Inzernational Decision: Mugesera v. Minister of
Citizenship and Immigration, 93 AM. ). INTL L 529 (1999).

318 Bill £-19: Crimes against Humanity and War Crimes Act (2000} (Ca.).

319 The law alsa codilies various defenses 1o prosecution, including deuble jeopardy.
obedience to internal law, and superior orders. With respect 1o the superior orders
delense, the law provides that persons cannol base their defense on a beliefl that the

order was lawfu! il that belief was based on information that encouraged, was likely to
encourage, or attempred fo Justify inhumane acts against a civilian population or identi-
liable group of persons. This provision was added 10 addresses the Canadian Supreme Court’s
ruling in the Finta case. which would allow an individua! to rely on propaganda as the basis
for a defense of hanest hut misiaken beliel in the lawlulness of superior orders. See David
Goetz, Bill C-19: Crimes against Humanity and War Crimes Act (2000).
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The Belgian experience

In 1993, Belgium adopted legislation to establish universal juris-
diction for certain violations of international law. The "Act Con-
cerning the Punishment of Grave Breaches of the 1949 Geneva
Conventions and Protocols [ and 117 established criminal liability
for grave breaches that cause injury or damage to persons
protected by the 1949 Geneva Conventions and by Protocols | and
11, both of which had been adopted by Belgium.3®

1 1996, the Belgian Senate convened a colloquium to address
whether Belgium should extend the principles of the 1993 Act to
include other violations of international law, including genocide
and crimes against humanity.3? Subsequent developments,
including the adoption of the Rome Statute and the Pinochet
prosecution, further influenced Belgian legislative eflorts.3?* In
1999, Belgium promulgated the "Act Concerning the Punishment
of Grave Breaches of International Humanitarian Law."3? The
1999 Act incorporates the provisions of the 1993 Act and adds
that genocide and crimes against humanity constitute crimes
under international law and may be punished. Significantly,
Article 7 provides that "[tlhe Belgian courts shall be competent
to deal with breaches provided for in the present Act, irrespective
of where such breaches have been committed.”* The Act
restricts available defenses. Immunity attributed to official
capacity does not preclude prosecution.??s Superior orders is
not a valid defense where the order could clearly result in the
commission of a crime.3: Other statutory limitations are also

320 Loi du 16 juin 199; relative & la répression des infractions graves aux Conventions
internationales de Genéve du 12 800t 1949 ef sux Protocols [ et I du 8 juin 1977. additionnels
4 ces Convenrions (Aug. 5, 1991) (Be).

321 Luc Reydams, Universal Crimintal Jurisdiction: The Belgian State of Affairs, n CRim. L.F. 183,
130 {2000).

322 Id. at1gq.

323 Loi relative 3 la répression des violations graves du droit international humarntaire
(March 23. 1999) (Be.). See also Belgium: Act Concerning the Punistunent of Grave Breaches of
international Humanitarian Law, 38 1.L.M. 918 (1999).

324 Loi relative & la répression des violations graves du droit international humanitaire,
supra, at art. 7. r

325 fd atart, i3}
326 /d at art sl2),
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inapplicable.3¥ Punishment for violations of the Act ranges from
10 years' imprisonment to life imprisonment.3:8

Belgium has initiated several proceedings pursuant to this legis-
lation. In November 1998, for example, a criminal complaint was
filed against Augusto Pinochet, who was then under detention in
the United Kingdom.3?9 The complaint, filed pursuant to the 1993
law, alleged that Pinochet had committed grave breaches of the
Geneva Conventions during his presidency. The investigating
magistrate charged with the case reviewed several issues, including
the validity of the universal jurisdiction provisions of Belgian law
and the immunity of a former head of state. The investigating
magistrate upheld the validity of the universal jurisdiction pro-
visions. He also found that acts of torture, murder and hostage-
taking could not be considered official acts of a head of state and.
therefore, Pinochet could not be immune from prosecution.

Proceedings involving human rights abuses in Rwanda have
also been prosecuted in Belgium. In April 2001, four Rwandan
nationals were brought to trial in Belgium on charges of war
crimes allegedly committed in Rwanda in 1994.33° On June 8, 2001,
the four defendants were found guilty of most of the 55 counts,
They received prison sentences ranging (rom 12 years 10 20
years.? Several other criminal complaints based upon the
universal jurisdiction provisions of Belgian law are pending.3?

Recent challenges have been raised azainst the Belgian
legislation. At the naticnal level, Belgian legislators are now
considering limiting the scope of the legislation so that it excludes
foreign government leaders.? Such immunity would exist while

5

327 Id. atart. 6,
328 /d. atan. 2

329 See generally Luc Reydams, International Decision: Belgian Tribunal of First Instance of
Brussels, g3 AM. |. INT'LL. 700 (2000}

130 See penerally Barry James, A Cenflicted Belgium Examines Its Colonial Past in Genacide
Tnal, INT'UHERaLD TRIB.. ApF. 25. 2001 at 5.

331 Peter Ford, Befgium Pursues fustice Without Borders, CHRISTIAN SCt. MONITOR, Jure 11, 2001,
atn.
332 Reydams, Universal Criminal Jurisdiction, supra, at 213.

3133 Marlise Simons, Human Rights Cases Begin to Flood Into Belgian Courts, NEw YORK Timzs,
Dec. 27, 2001, at AS; Anton La Guardia, Wesi Accused of Double Siandard, THE DALY TELEGRAPH
{Lonpon), July 13, zoar, at 20.
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the loreign government official was in office.33+ At the inter-
national level, the Democratic Republic of the Congo ("DRC")
instituted proceedings in the International Court of Justice
against Belgium in October zooo chailenging these provisions

of Belgian law.35 According to the DRC, a Belglan investigating
judlge had issued an international arrest warrant against the

DRC Minister of Foreign Affairs, seeking his provisional detention
pending a request for extradition for alleged violations of
international humanitarian law. The DRC argued that the Belgian
arrest warrant and the underlying Belgian statutory provisions
violated international law. In particular, the DRC argued that

the actions of Belgium in setting forth universal jurisdiction
violated the principle of sovereign equality set forth in the United
Nations Charter. On February 14, 2002, the fnternational Court of
Justice ruled that an arrest warrant [or crimes under international
law could not be issued against a minister of foreign affairs while
in office.

The Swiss experience

Switzerland has established universal jurisdiction for violations
of international human rights law in its Penal Code and Military
Penal Code. Article 6bis of the Swiss Penal Code provides that
the Code is applicable to crimes committed abroad that Switzer-
land is obligated to prosecute under an international agreement,
provided that the act is also punishable in the state where it
was committed, and the suspect is present in Switzerland and

is not extradited.»¢ However, Article 6bis provides that the
suspect may not be prosecuted if he or she was acquitted in

the state where the acts were committed or if he or she has
already been punished for the acts. According to the Swiss

334 See Vivienne Walt, A Convinent’s Targers, NEWSDAY, July 16, 2001, atl A4: Belgium Considers
immunity for Foreign Leaders. AGENCE FRANCE PRESSE, July 12, 200); Herh Ketnon, Belgivm
Embarrassed By Anti-Sharon Suits, JERUSALEM PosT, July 6, 2001

135 Application Instituring Proceedings (Democratic Republic of the Congo v, Belgium) (Oct.
17, 2000). See alsn Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic
of the Congo v. Belgium) (Feb. 14, 2002) (hitp://www ic)-cij.org).

336 Code pénal suisse Ghis {(Sw.).
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government, this provision establishes jurisdiction for acts of
torture.’7 In addition, Article 10g of the Swiss Military Penal Code
establishes criminal liability for anyone who acts contrary to the
provisions of international agreements on the conduct of war or
with respect to the laws and customs of war.3® Article 108 gives
military tribunals jurisdiction over these violations, whether they
were committed during an international or nen-international
armed conflict. 332

Several prosecutions have been pursued under the Swiss
universal jurisdiction regime. In February 1997, Goran Grabez was
indicted by a Swiss military prosecuter for violations of the laws
and customs of war in Bosnia-Herzegovina. The indictment alleged
that Grabez participated in atrocities at the Omarska and
Keraterm detention camps in Bosnia-Herzegovina. Grabez was
tried belore a Swiss military tribunal in July 1997.24° While the
military tribunal determined that the provisions of the Geneva
Conventions applied to the conflict in Bosnia-Herzegovina, it
acquitted Grabez because the prosecution had failed to prove his
guiit beyond a reasonable doubt.3+

In July 1998, Fulgence Niyonteze, former mayor of Mushubati,
Rwanda, was charged with genocide, crimes against humanity, and
war crimes. 3 Prior to Niyonteze's trial, a Swiss military tribunal
determined that he could not be prosecuted [or genocide or
crimes against humanity because the Swiss law did not provide
jurisdiction for these offenses. Accordingly, Niyonteze was only
prosecuted for war crimes. In May 1999, Niyonteze was convicted
of war crimes by the military tribunal. On appeal, his conviction
was confirmed although his original sentence of life imprisonment
was reduced to i4 years.}4

337 Initial Report of Switzerland 1o the U.N. Committee against Torture, U.N. Doc.
CAT/C/5/Add.7. a1 8 LigBg).

338 Code pénal militaire 10g {Sw.).

119 Id. al art. 108

340 Andreas R. Ziegler, International Decision: In Re G.. 92 AM. | INFLL. 78 (1999},

341 The defendant was also awarded 100,000 Swiss francs for damages, an amount
subsequently reduced to 20,000 Swiss [rancs on appeal.

342 Niyonteze arrived in Switzerland in October 1994, when he applied [or asylum. He was
arresied in August 1996. Rwandan Suspected of War Crimes to Go on Trial int April, AGENCE
FRANCE PRESSE. Feb. s, 1999,
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The Spanish experience

Article 23(4) of the Spanish Organic Law of Judicial Power
establishes criminal jurisdiction for such crimes as genocide,
terrorism, piracy, aircraft hijacking, or "any other lcrime] which
according to international treaties or conventions must be
prosecuted in Spain” regardless of where such actions were
committed.3# Similarly, Title XX1¥ of the Spanish Penal Code
establishes liability for crimes committed against the international
community. Chapter I establishes criminal liabifity for causing the
death or injury of a foreign head of state or any other inter-
nationally protected person.3s Chapter Il imposes criminal
liability for anyone who, "with the objective of total or partial
destruction of a national, ethnic, racial or religious group.”
commits the following acts: killing of some of its members; sexual
assault on some of its members; submission of the group or any
of its individual members to living conditions which put their
lives in danger or seriously endanger their health; carrying out
forced relocation of the group or its members, or adoption of
any measure which tends to impede its regeneration or repro-
duction; or any forced movement of individuals of one group
from another.34 Finally, Chapter 11! imposes criminal liability

for anyone who mistreats or places in danger the health,
safety. or well-being of persons specially protected in case of
armed conflict.3+?

The Spanish legal system also provides a role for Spanish
citizens and foreigners in the prosecution of criminal actions.
Article 125 of the Spanish Constitution allows all Spanish
citizens to participate in criminal proceedings.?4® Article 101
of the Code of Criminal Procedure provides that all Spanish

343 Switzeriand Confirms Former Rwandan Mayor’s War Crimnes Senience, AGENCE FRANCE
PrEsst, April 27, 2001; Swiss Convict Rwaridan Official in Massacre. WASHINGTON POST, May 1,
1999. at Ao,

344 LEY ORGANICA DEL PODER JUDICIAL art. 23 (Sp.).
345 CODIGO PENAL att. 605 (Sp.).

346 Id. at art. 607.

147 Jd. at art. 608.

348 CONSTITUCION ESPANOL art. 125 (Sp.).
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citizens may file an accidn popular, or popular action, in
criminal proceedings.49 Once the complaint is filed and
accepted by the court, the person initiating the complaint
becomes a party to the criminal proceedings.?** Additionally,
Article 270 of the Code of Criminal Procedure provides that
any foreigners who were injured by the violation, as well as all
Spanish citizens (regardless of whether they were injured by
the violation), may file a similar action.¥

In addition, Spanish law provides that every person who is
criminally liable may also be responsible for civil damages.3s2 Civil
liability includes restitution and compensation for any damages.
Civil remedies may be pursued by either the victim or the public
prosecutor if the victim has not reserved the right to pursue
civil damages.’s?

Implementation of these provisions has been most evident
in two cases, one involving former Argentine military oificers,
and the other involving former Chilean military officers,
including Augusto Pinochet.?* Criminal charges against
Pinochet were originally filed in July 1996 belcre the Audiencia
Nacional, which has jurisdiction over ¢crimes not committed in
Spanish territory. The complaint charged Pinochet with terrorism,
torture, murder, genocide, and crimes against humanity.
Prosecuting magistrates confirmed their jurisdiction over these
cases in several preliminary rulings. in early October 1998,
Spanish magistrate Baltazar Garzén was notified that Pinochet
was In England. He immediately issued a provisional arrest

349 LEY DE ENJUtCIAMIENTO CRIMINAL art. 101 (Sp.).

350 ELEMA MERIND-BLANCO, THE SPaAnISH LEGAL SYSTEM 162 {19g6).

351 LEY DE ExJUICtAMIENTO CRIMINAL, Supra, al art. 270.

352 Jd. at art. 100.

353 Id. at art. 108.

354 See genterally THE PINOCHET PAPERS: THE CASE OF AUGUSTO PINOCHET IN SPAIN AND

BriTain (Reed Brody & Michael Ratner eds., 2000} THE PINOCHET CASE: A LEGAL AND
ConsTTUTIONAL HiSTORY (Diana Woodhouse ed., 2000); Christine Chinkin, Inrernational
Decision: R v. Bow Sireet Metropolitan Stipendiary Magisirate, g3 AM. | INT'LL. 703 (1gg9):
Nehal Bhuta, Jusrice Withour Borders? Prosecuting General Pinochet, 12 Mewsourne U. L. Rev.
459 {1999); Maria del Carmen Marquez Carrasco G Joaquin Alcaide Fernandez, International
Decision: In re Pinocher, g3 AM. ]. INT'LL 690 Liggg). Neil Boister & Richard Burchill, The
Pinochel Precedent: Don't Leave Home Without It, 10 CriM. LF. go5 Gi9gg) .
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warrant and submitted it to Scotland Yard for execution. On
October 16, 1998, British authorities served Pinochet with the .
arrest warrant.3s While the English proceedings were devel-
oping, the Audiencia Nacional, sitting en banc, unanimously

upheld Spanish jurisdiction in the Argentine and Chilean cases.

The court indicated that Spain had jurisdiction over the alleged
crimes of genocide and terrorism committed abroad by foreign
nationals. Furthermore, it found jurisdiction for the crime of
torture because it was a constituent part of the broader crime

of genocide.

On March 24. 1999, the House of Lords issued its own ground-
breaking ruling in the Pinochet case.35¢ The majority of Law Lords
concluded that a former head of state could not claim immunity
for acts of torture.357 The Law Lords differed, however, in their
reasoning, which recognized the relevance of both the Convention
against Torture and customary international law. In his own
opinion, Lord Millett was emphatic about restricting head of state
immunity to former heads of state for acts of torture. "Interna-
tional law cannot be supposed to have established a crime having
the character of a jus cogens and at the same time to have pro-
vided an immunity which is co-extensive with the obligation it
seeks to impose.”s8

On March 2, 2000, British Secretary of State Jack Straw deter-
mined that Pinochet was not mentally fit to stand trial and, there-
fore, he would not be extradited to Spain. Aithough the United
Kingdom returned Pinochet to Chile, the Pinochet case reinforces

355 During the British proceedings, the Committee against Torture issued the lollowing

statement:
The Committee finaliy recommends that in the case of Senator Pinochet of Chile. the
marter be referred to the office of the public prosecutor, with & view to examinmng the
leasibitity of and il appropriate initiating ¢riminal proceedings in England, in the eveni thal
the decision is made not to extradire him. This would sarisly the State party’s obliganons
under articles 4 and 7 of the Convenrion and article 27 of the Vienna Convention on the
Law of Treaties rg69.

U.N. Doc. CAT/C/SR.360. (Nov. 23. 1gg8).

356 A prior ruling by the House of Lords in the Pinochel case was withdrawn due 1o a poten-
tial conflict of interest berween one of the Law Lords and Amnesty International, which had
intervened in the proceedings.

157 R v. Bow Streey Meirgpolitan Stipendiary Magisirate. ex parte Pinochet Ugarie {Amnesty
international and others intervening) (No. 3), 2 Al E.R. g7 {H.L 1999),

158 Id avi79 (Lerd Millert).
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state practice concerning universal jurisdiction over crimes under
international law. Tt also acted as a catalyst for action in Chile,
reinforcing efforts by Chilean judges and prosecutors to pursue
criminal suits against Pinochet.35%’

A cursory review of recent cases reveals that a number of
countries have responded to human rights abuses committed
abroad by taking steps to ensure that perpetrators who are
present in their territory are brought to justice.3%°

* In February 2001, a German court dismissed the appea!l of
Maxim Sokolovic, who was convicted in November 1999 of
complicity in genocide for acts committed in Osmaci, Bosnia. 3%
He is currently serving a nine-year sentence in Germany.36?

e In November 2000, Denmark surrendered former Rwandan Army
Captain Innocent Sagahutu to the [nternational Criminal Tribunal
for Rwanda. Sagahutu was accused of genocide and crimes
against humanity. He subsequently pled innocent to the charges.3®3

e In November 1999, Spanish judge Baitasar Garzon initiated
proceedines against former Argentine military officer Miguel
Angel Cavallo, who was accused of the torture and murder of
Spanish citizens during Argentina’s Dirty War.3% On August 24,
2000, the Mexican government arrested the suspect.3®s In

359 See generally Sebastian Rotella & Eva Vergara, Pnochet Loses Immunity, But a Trial is
Unitikely, LOs ANGELES TIMES, Aug. 9. 2000, al A1; Anthony Faiola, Ctule Strips Pinochet of
Immunity From Trial INTLHFRALD TRiB., AUg. 9, 2000, 8L 1,

160 See also INTERNATIONAL LAW ASSOCIATION, FINaL REPORT ON THE EXERCISE OF UNIVERSAL
JURISDICTION IN RESPECT OF GROSS HUMAN RIGHTS OFFENCES 28 (2000): REDRESS, UNIVERSAL
JurispicTION 14 EUROPE (1999).

361 Germart Court Rejects Appeal of Serb Convicted of Genocide, AGENCE FRANCE PRESSE.

Feb. 29. 2001,

362 Serb Given Nine-Year Prison Term for Genocide. AGENCE FRANCE PRESSE, Nov. 29, 1999.

363 Former Rwandan Army Captain Pleads Not Guilty to Genacide, Crimes against Humanity.
Arrica News, Nov. 29, 2000,

364 Juan E. Mendez & Salvador Tinajero-Esquivel, The Cavalla Case: A New Test for Universal
Jurisdiction, 8 Hum. RT5. BRIEF 5 (2001); Alan Tarembo. The Search for Serpico, NEWSWEEK, Sept.
18, 2000, at 29; Tim Weiner & Ginger Thompson. Wide Net in Argennne Torture Case, NEw
York Tirrs, Sept. 1t, 2000, at Ab.

365 James F. Smith, Argentine in Mexico Linked 1o Drrty War” Los ANGELES TIMES, Augus? 25,
2000, At A4
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January zo01, the Mexican government announced it would
extradite the suspect to Spain. The suspect has appealed
these rulings.

 In April 1999, the German Federal Supreme Court upheld a
lower court's jurisdiction to prosecute Nikola Jorgic, a Serbian
national, for genocide based on his role in ethnic'cleansing that
occurred in Bosnia during the Yugoslav conflict.3® In September
1997, Jorgic was convicted of genocide and murder. He is
currently serving a life sentence in Germany.3%7

» In May 1997, Novislav Djajic was convicted by a German court
for being an accessory to the murder of 14 Muslims in Eastern
Bosnia during the Yugoslav conflict. He was sentenced in 1997 to
a five-year term in Germany.3*8

» On November 25, 1994, @ Bosnian Serb, Refik Saric, was con-
victed of war crimes by a Danish court.39 The sentence was
confirmed on appeal by the Danish Supreme Court. Saric was
sentenced to eight years' imprisonment.

LTTEEY

The following cases involve alleged human rights abusers who
have thus far eluded punishment despite efforts to try them in
other countries.37 These cases underscore the need for stronger
national programs and international cooperation. Efforts to
prosecute these crimes in national courts cannot succeed in the
absence of international cooperation.

366 Bundesgerichishol, Urteil vom 30 April 1999—-3 StR 215/98; German Federal Supreme
Court Upholds Irs junisdiction fo Prosecute Serb Natianal for Genacide Based on His Role

it Ertnic Cleansing” That Oceurred in Bosnia and Herzegovina. § INT'LL. UPDATE 52 (May 1999).
367 Serb joins List of Bosnia War Crimes Convichons, AGENCE FRANCE PRESSE, Nov. 29, 1599.
168 Peter Ford. Answering for Rights Crimes, CHRISTIAN Scr. MoriTor, Oct. 8, 1999, at 1
Christoph |. M. Salferling, International Decision: Public Proseculor v. Djajic, 92 A ) INTLL.
538 L1568},

369 Ford supra, ati.

370 On several occasions, individuals suspected of having commitied human rights abuses
have been acquitted in criminal proceedings. On May 3t 1995. lor example. a Bosnian Serb,
Dusko Cvjetkovic was acquitied of genocide and murder by an Austrian district court. In
earlier proceedings, the Austrian Supreme Court had determined that Ausirian courts had
jurisdiction over such cases. See Axel Marschik, The Politics of Prosecution: European
National Approaches 1o War Crimes, it THE Law OF WaR CRIMES &5 (Timothy L. McCormack &
Gerry ). Simpson eds., 1997).
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e In April 2001, an Argentine judge requested the arrest of
former Paraguayan leader Allredo Stroessner, who is
living in Brazil.3?* A criminal complaint has been filed in
Paraguay charging Stroessner with human rights abuses,
including torture and murder.37* In August 2000, a
congressional commission in 8razil filed a petition requesting
that Stroessner be indicted.3?

¢ |n December 2000, an [talian court found former Argentine
General Guillermo Suarez Mason guilty for his role in the
disappearance and murder of Italian citizens in Argentina.
Suarez Mason was sentenced in absentia to life imprisonment.
Several other Argentine officers were also sentenced. 74

e In February 2000, former Chadian President Hissene Habré was
detained in Senegal on charges of torture and crimes against
humanity allegedly committed during his administration. On
several occasions, however, the newly elected government of
Abdoulaye Wade intervened in the criminal proceedings. In
March zoo1, the charges against Habré were dropped, and he
was released.’”s Numerous elforts have been made to renew the
proceedings against Habré.37® [n April 2001, the Committee
against Torture called upon the Senegalese government 10
prevent Habré from leaving the country.377

e In July 1999, a Mauritanian military official, Ely Ould Dah, was
arrested in France and'charged with acts of rorture.37® Upon

37) Argentine Judge Requests Arrest of former Paraguayan Dictalor Stroessner, AGENCE FRANCE
Paesse, April 15. 2001,

172 New Torture and Homicide Charges Filed Againsi Stroessner, EFE NEWS SERVICE, April 24, 2000
373 Anthony Faiola, Pinochet Effect’ Exposes Once-Untouchable Ex-Dictators, INUL HERALD
TRiB., Aug. 7, 2000, al 9.

374 Philip Wilian, fraly to Try South American Generals, THE GUARDIAN, March 17, 2004, a1 2t
Amnesty International believes that in absenria trials are inconsistent with the right (o be
tried in one’s presence.

375 David Bosco, Dictators in the Dock, AM. PROSPECT, Aug. 14, 2000, at 26; Justice Denied in
Seneeal, NEw YOr TiMEs, July 21, 2000, 81 A1B.

376 See generally Norimitsu Onishi, He 8ore Up Under Teriure, Now He Bears Witness, NEw
York TiMES, March 31, 2001, at A3,

377 UN Committee Seeks to Prevent Habré from Leaving Sencgal, AGENCE FRANCE PRESSE.
April 23, 2001
378 Ford supra. at ).
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being released on bail in April 2000, Quld Dah immediately fled
the country and returned to Mauritania.

Non-governmental organizations such as Amnesty Inter-
national, the Center [or Constitutional Rights, the Center for
Justice & Accountability, Fédération internationale des ligues
des droits de 'homme, Human Rights Warch, the International
Commission of Jurists, the Lawyers Committee for Human Rights,
and Redress have sought ta remedy the twofold problem of
impunity abroad and inaction at home.3?® They have advocated
for greater national and international efforts to combat impunity.
They have also played an important role in several prominent
cases, including the Pinochet and Habré cases.

379 See HuMaN RIGHTS Warch, THE PINOCHET PRECEDENT: How YICTIMS CAN PURSUE HUMAN RIGHTS
CRIMINALS ABROAD (2000); REDRESS, CHALLENGING IMPUNITY FOR TORTURE: A MANUAL FOR BRINGING
CRIMINAL AND CtviL PROCEEDINGS IN ENGLAND AND WALES FOR TORTURE COMMNTED ABRDAD (2000);
AMNESTY INTERNATIONAL UNITED KINGDOM: UNIVERSAL JURISDICTION AN ARSENCE OF [MMUNITY FOR
CRIMES AGAINST HUMANITY {199Q); ENTERNATIONAL COUNCIL ON HUMAN RIGHTS POLICY, HARD CASES:
BRINGING HUMAN RIGHTS ViOLATORS TO JUSTICE ABROAD (1994).
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9: Policy recommendations

“Justice is truth in action.”

—Jozias van Aartsenifo
The Netherlands Minister of Foreign Affairs, quuting
Benjamin Disraeli at a conference on implementing
the Imternational Criminal Court

The situation of survivors living side by side with torturers in the
United States reveals significant limitations in current U.S. policy.
Accordingly, Amnesty International USA proposes the following
recommendations to ensure the United States is not a safe haven
for human rights abusers.3%

Words of caution

Throughout the implementation of these recommendations, all
relevant human rights principles should be respected. The purpose
of these recommendations is not to make it more difficult for
legitimate immigrants and refugees to enter and remain in the
United States. The United States has benefited greatly from allow-
ing immigrants to enter the country. It also has a responsibility
under national and international law to protect individuals fleeing
war and persecution. Rather, the purpose of these recommenda-
tions is quite specific—to combat impunity.

To accuse an individual of torture is a serious charge.’82 [t can
have profound personal implications on the suspect. It can alfect
family and social relations. It can also lead to civil and criminal
liability. Accordingly, allegations of torture should be treated with
caution and circumspection.

Individuals can only be held responsible for acts of torture
if the material elements of the acts were committed with intent

380 fustice is Truth in Action, Opening Remarks by Jozias van Aartsen, Minister of Foreign
Affairs, at the Conlerence “implementing the ICC,” Peace Patace, The Hague (December 19. 2001}

381 These recommendations apply to all acts of torture, including attempis to commit torture
as well as acts that constitute complicity or participatian in toriure,

382 See generally AMNESTY INTERNATIONAL, TORTURE IN THE EIGHTIES Go-04 l1984).
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and knowledge. 383 A person has the “intent” to commit torture il
he or she means to engage in the conduct or means to cause that
consequence or is aware that it will occur in the ordinary course
of events. A person has "knowledge” where he or she is aware that
a circumstance exists or a consequence will occur in the ordinary
course of events. Accordingly, persons who suffer from mental
disabilities or other impairments that significantly influence their
capacity to appreciate the unlawfulness or nature of their conduct
should not be held responsible for their actions.3® Similarly,
persons under the age of 18 should be dealt with in a manner that
takes into account their age and situation.’®

Individuals with command responsibility, whether military or
political, should be held responsible for the acts of subordinates
in appropriate circumstances.’®¢ Indeed, the U.S. Senate’s under-
standing of Article 1 of the Convention against Torture makes clear
that liability extends to a public official who has awareness of
activity constituting torture and thereafter breathes "his legal
responsibility to intervene to prevent such activity.”%7

383 According to the Rome Stature, a persen shall be criminaily responsible and liable {or
purishment for a crime within the jurisdiction of the Court only il the material elements are
committed with intent and knawledge. Rome Statute of the International Crimipal Coun, July
17. 1998, art. 30. UN. Dac. A/CONF. 183/g |hereinafter "Rome Stature™l. A person has “intent”
where: (a) in relation to conduct, that person means 10 engage in the conduct; ({b) in relation
1o a conseguence. thal person means o cause thal consequence or is aware that it will occur
in the ordinary course of events. "Knowledge™ means awareness thal a circumstance exisis or
a consequence will occur in the ordinary course ol events. Id.

384 Rome Statute, supra, at art. 30. See generaily Peter Krug, The Emerging Menial Incapacity
Delense in International Criminal Law: Some Initial Questions of Implementation. 94 AM. ).
INT'LL. 317 (2ooo)

185 Rome Statute, supra, at art. 26. See also Convention on the Righus of the Child. Nov. 20,
198g, art. 40, 1577 UNT5. 3

386 See Rome Statule. supra, at art. 28. Under international law, a military commander or
person effectively acting as a military commander may be criminally responsible for crimes
committed by forces under his or her effective command and control, or effective authority
and control as the case may be, as a result of his or her [ailure to exercise control properly
over such forces. See in re Yamashita, 327 U.S. 1 (1g46). See generally Danesh Sarooshl,
Comemand Responsibility and the Biaskic Case 50 INT & Comp. L.Q. 452 (z001); Greg R. Vetter,
Command Responsibility of Non-Military Superiors in the International Criminal Court, 25
Yalg ). Inv'LL. 89 (2000); Andew D. Mitchell, Failure ro Hall, Prevent or Punish: The Doctrine
of Command Responsibility for War Crimes. 22 Syoaey L Rev. 381 (2000) LC. Green. Command
Responsibility in international Humanitarian Law, 5 TransuaT'L L § Conteme. Pross. 319 (1995}
387 The Initial Report of the United States to the Committee against Torture indicates that
the purpose of the Senate understanding Is “to make it clear that both actual knowledge and
“willful blindness’ [all within the definition of ‘acquiescence’ In Article 1.” Initial Report of the
United S1aies, supra, at para. 9.
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1t should be emphasized that individual responsibility is
required. Family members of suspected torturers should not
bear the consequences of a relative's actions. Similarly, mere
membership in a suspect group or organization should not result
in automatic responsibility for the acts of that group
or organization.

Defenses that preclude or limit criminal responsibility should
be carefully regulated in a manner consistent with international
law.388 For example, international law restricts the availability of
defenses based upon claims of superior orders or sell-defense.3%9
Similarly, claims of duress are also severely limited under inter-
national Jaw.39° Neither official immunity nor national amnesty
should bar prosecution for torture 39

388 See generally AMNESTY INTERNATIONAL, THE INTERNATIONAL CRIMINAL COURT: MAKING THE RIGHT
CHOICES (19g7). The Rome Statute recogmzes limited grounds for excluding crimenal
responsibility. See Rome Statute, suprs, at arts. 27, 28, 31. and 33.

389 Article 2(3) of the Convention against Torture, for example. provides thar superior orders
may not be invoked as a justification for Lorture. In contrast. the Rome Siatute provides that
superior orders shall nol relieve & person [rom criminal responsibility unless: (a) the person
was under a legal obligation to obey the orders; (b} the person did not know that the order
was unlawful; and (c) the order was not maniflestly unlawlul. For purposes of this article,
orders to commit genocide or crimes against humanity are manifestly unlawful. Rome Statute,
supra, at art. 33. See generaliy Hilaire McCoubrey, From Nuremberg to Rome: Restoring the
Delence of Superior Orders, 5o INT't & Come. L.Q. 186 (2001). The Rome Sratule provides that a
claim of sell-defense shall preclude criminal responsibility if Tilhe person acts reasonably to
defend himsell or hersclf or another person . .. against an imminent and unlawful use of
force in 8 manner proporticnate to the degree of danger to \he person or the other person or
property protected.” Rome Statute, supra, at art. p{i)(c).

390 The Rome Statute provides that a claim of duress shall preclude criminal responsibility if
the duress resulted “from a threat of imminent death or of contictuing or kmminent serious
bodily harm against that person or another person, and the person acts necessarily and
reasonably to avoid this threat, provided that the person does not intend o cause a greater
harm than the one sought te be avoided.” id, ar art. 310(d).

391 For a discussion of head of state immunity, see Saivatore Zeppala. Do Heads of State in
Office Enjoy Immunity from Jurisdiction for Iiernational Crimes? The Ghaddali Case Before
the French Cour de Cassation, 12 EUR. ). INT'LL. 595 (2001). Amber Fitzgerald, The Pinochet
Case: Head of State Immunity Within the Umited States. 22 WHITT:ER L REv. 987 (2004); Peter
Evan Bass, Ex-Head of State Immunity: A Proposed Statwiory Tool of Foreign Policy, 99 YALE
L.J. 299 (1987). For a discussion of amnesty decrees, see Human Rights Commitiee, General
Comment 20, U.N. Doc. CCPR/C/2i/Rev.i/Add. 3 1992} CAmnesties are generslly incompatible
with the duty of Stales to investigate such acts: 1o guarantee lreedom lram such acts within
their jurisdiction: and to ensure thal they do not occur in the (uture”). See afso Roman Boed,
The Effect of a Domestic Amnesty on the Ability of Foreign S1ales to Prosecule Alleged
Perpeirators of Serious Human Righrs Violations, 13 CORNELL INT'L L], 297 (2000} Naomi Roht-
Arriaza, Combating Impunity: Some Thoughts on the Way Farward, 59 Law & CONTEMP. PROSS. 4
(1956,
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Throughout any criminal or administrative hearings, the rights
of individuals under national and international law should be fully
respected. All individuals, whether in criminal or administrative
proceedings, are innocent until proven guilty.392 They should be
given fair notice of any charges and a reasonable opportunity to
respond.’® In criminal proceedings, suspects should be provided
with defense counsel and adequate resources to properly defend
themselves.394 When necessary, they should have access to a
competent interpreter.395 They should be notified of their right
to communicate with consular officials.3%® Proceedings by a com-
petent, independent, and impartial tribunal must be open and
fully accessible.397 Individuals cannot be compelled to testily
against themselves.398 No one should be punished on the basis of
charges, testimony, or evidence that is not made available to
them. Accordingly, the use of secret evidence cannot be ailowed.
In sum, proceedings should comply with international law and
standards guaranteeing a right to a fair trial.

Direct evidence shou!d be used whenever possible. Indepen-
dent corroboration by international or non-governmental organ-
izations should be sought. Evidence should be carefully scrutinized
to determine its internal consistency and overal! credibility.
These rules apply with equal rigor to evidence acquired from
foreign sources. Accordingly, evidence acquired in violation
of international human rights norms should be inadmissible In
any proceedings.39?

392 ICCPR, supra, atart, 14(2)

393 Id. atart. 14(3¥a) and (b).

194 Id. at an. 14(3)th) and (d}. Pursuant to the Vienna Convention on Consular Relations, they
must alsa be allowed 1o communicate with consular officlals. Vienna Convention on Consular
Relations, Apr. 24. 1963, art. 36, 2 US.T. 77.

395 ICCPR. supra. al art. 14(3K{).

196 Sec gencrally AMNESTY INTERNATIONAL, UNITED STATES OF AMERICA: A TIME FOR ACTION—
PROTECTING THE CONSULAR RIGHTS OF FOREIGN INATIONALS FACING THE DEATH PENALTY (20a1). See
also LaGrand Case (Germany v. United States of America} udgment} {June 27, 2001}
<hip:/fwww.icj-cij.org>.

397 ICCPR, supra, at art. t401).

198 fd. avar 1403)gk

399 See Robert Currie, Human Rights and Intemational Mutual Legal Assistance: Resoiving
the Tension. 1 CRaM, L.F. 143 (2000).
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In criminal or administrative proceedings, the United States
shou!d have the burden of proof in establishing that an individual
has committed torture. In criminal proceedings, the government
should prove its case beyond a reasonable doubt. In immigration
proceedings, the government should show that there are serious
reasons for considering that an individual has committed acts
of torture.4°° This standard of proof is consistent with the
Convention Relating to the Status of Refugees. Given the pro-
found implications of immigration restrictions, however, this
burden of proof should be interpreted to require clear and
convincing evidence.+

Appellate review is an integral check against unfettered execu-
tive power and should be provided in all proceedings. Accord-
ingly, efforts to preclude judicial review of either criminal or
administrative proceedings should not be allowed.4%

The rule of non-refoulement should be applied in cases where
an individual faces the threat of torture or other cruel, inhuman
or degrading treatment or punishment.+°3 Indeed, the rule of
non-refoulement should be extended to preciude extradition,
deportation, or removal to a country that fails to provide basic due

400 The “serious reasons for considering” test is lower than the eriminal s1andard of "proof
beyond a reasonable doubt”™ bul higher than probable cause. See Michael Bliss, Serious
Reasons for Considerirg’: Minimum Standards of Procedural Fairness in the Application of the
Article IF Exclusion Clauses, 12 [T’ [. REFUGEE L. 92 (2000). But see ANKER, supra, at 423.
401 See Lawyers Committee for Human Rights, Safeguarding the Rights of Relugees Under the
Exclusionary Clauses: Summary Findings of the Project and a Lawyers Comnuttee for Human
Rights Perspective, 12 INT'L |. REFUGEE L. 315. 329 (2000).
402 See ICCPR, supra, al art. ylg),
403 Greal care should be taken in determining whether there are substantial grounds for
believing that an individual would be in danger of being subjected to torwre. These
determinalions require analysis of both the particularized and generalized human righls
condition in the receiving couniry,

The question as 10 wheiher or nol such subsiantial grounds exist in a given case must be

assessed in the light of the particular circumstances of that case. It may be of great

importance, for instance. whether it can be established thal the person concerncd

belonged to a certain opposition group in his home couniry or whether he was a member

of a persecuted minority group nf same kind_ In such matters, questions of evidence may

often be difficult. and while the affirmations of the person concerned must have some

credible appearance in order 10 be accepted, it would often be unreasonable and contrary

1o the spirit of the Convention to require full prool of the Iruthfulness of 1he alleged facts.

In addition te the facts of the specific case, It is impertant alse 1o 1ake into account
what is known about the general human rights situation in the country concerned and
abaut the way relevani minarity or opposition groups are treated in that couniry.

Burgers & Danelius, supra, at 127.
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process rights to detained of indicted individuals, including stan-
dards guaranteeing the right to a fair trial. The current U.S. policy
on non-refoulement, while providing some protection, also raises
some concerns. In immigration cases, for example, an individual may
be returned to a country if the United States receives diplomatic
assurarices from that country that the individual will not be tortured
or if the individual is relocated to a part of the country where he or
she is not likely to be tortured.+24 These exceptions should be care-
fully regulated to ensure they comply with the letter and spirit of
the Convention against Torture and the rule of non-refoulement.
In extradition cases, federal regulations purport to make the
Secretary of State’s determination of extradition, even in the
context of non-refoulement claims, non-reviewable by the federal
courts. Given the importancé of non-refoulement, judicial review
is necessary to ensure proper application of this fundamental rule.
While 18 U.S.C § 23404 authorizes the imposition of the death
penalty in cases where a torture victim dies, Amnesty [nter-
national USA is firmly opposed to this form of punishment.4°5 The
death penalty is inconsistent with fundamental human rights.
Accordingly, the United States should not execute individuals
convicted of torture, even when the torture victim has died. In
addition, the United States should not extradite, deport, or
otherwise remove an individual to a country unless the requesting
country agrees to forego the imposition of the death penalty.4°8

A multi-track strategy to combat impunity

Amnesty International USA recommends the following multi-track
strategy to combat impunity in the United States. While this report
focuses on the United States, the multi-track strategy is one that

404 For example, relocalion does not necessanly ensure avoidance of persecution. See
ROBERTA COHEN & FRANCIS M. DENG, MAsSES tN FLIGHT: THE GLOBARL CRISIS OF INTERNAL DISPLACEMENT
(1598); THE FORSAKEN PEQPLE; CASE STUDIES OF TIE INTERNALLY DisPLacto (Roberta Cohen & Frances
M. Deng eds., 1998).

405 The original version of 18 U.5.C § 23404 did not contain a provision regarding the death
penalty.

406 See, e.g. Ved Nanda, Bases for Refusing International Extradition Requesis—Capital
Punishment and Torture, 23 FORDHAM INT'LL ). 1369 (2000).
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should be pursued by all countries. Indeed, a coordinated program
to combat impunity through the use of domestic institutions
provides an elfective complement to parallel efforts at the
international level.4°7

1. The United States should investigate any individual
located in territory under its jurisdiction alleged to have
committed acts of torture.

1.1 The Justice Department, working with federal, state, and
local law enforcement officials, should investigate any
individual focated in territory under United States jurisdiction
alleged to have committed acts of torture 498

1.2 The Justice Departiment should undertake such
investigations regardless of where or when acts of torture
allegedly occurred.

1.3 Investigations invalving allegations of torture should be
handled promptly. independently, impartially, and thoroughly
by the Justice Department.

1.4 Decisions on whether to investigate and prosecute should
be taken by the justice Department, and not by the State
Department or other bodies.

2. The United States should immediately take into custody
or take other legal measures to ensure the presence of any
individual located in territory under its jurisdiction alleged
-to have committed acts of torture upon being satisfied
after an examination of available information that the
circumstances so warrant,

2.1 The Justice Department, working with [ederal, state, and
local law enforcement officials, should immediately take into
custody or take other legal measures t6 ensure the presence of
any individual located in territory under United States juris-
diction alleged to have committed acts of torture.4°?

407 These recommendations apply to all acts of terture, including attempts 1o commit
torture as well as acrs that constitute complicity or participation in 1orture.

408 Convention against Torture, suprs, at art. i) and 40).
409 Id. at art. 6l).
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2.2 The Justice Department should immediately take into custody
or take other legal measures to ensure the presence of any indi-
vidual located in territory under United States jurisdiction alleged
to have committed acts of torture when issued a valid reguest by
a foreign government or an authorized international tribunal.

2.3 No one should be accused of torture in the absence of
probable cause,

2.4 Such custedy or other legal measures should comply with
* all applicable national and international laws and standards.

2.5 Such custody or other legal measures should be continued
only for such time as is necessary to enable any criminal,
extradition, or surrender proceedings to be instituted.4'®

2.6 When an individual alleged to have committed acts of torture
is taken into custody, the United States should assist that indi-
vidual in communicating immediately with the nearest consular
representative,.or if he or she is a stateless person, with the
representative of the state where he or she usually resides.+"

2.7 When an individual alleged to have committed acts of
torture is taken into custody, the State Department should
notify the foliowing states that the individual is in custody, the
circumstances that warrant her/his detention, and whether
the United States intends to exercise jurisdiction: {1) the state
where the acts of torture were allegedly committed; (2) the
state where the alleged offender is a national; and (3) the state
where the victim is a national.#"?

2.8 When an individual alleged to have committed acts of
torture is taken into custody, the Justice Department should
inform the person of his or her rights, including the right to
counsel and to assignment of counsel.

. 3. The United States should extradite any individual located

in territory under its jurisdiction alleged to have committed
acts of torture if it receives a valid request from a foreign

Qo id
Al fd atart 6(3),
412 fd at art. 614).
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government and it ensures that the individual will not
be subject to the death penalty, torture, or other cruel,
inhuman or degrading treatment or punishment upon
extradition, unless the case is referred to the Justice
Department for the purpose of prosecution.+:

3-1 In determining whether to extradite an individual, the
United States should ensure that the country requesting extra-
dition is willing and able to carry out the investigation or
prosecution.#' In order to determine willingness, the United
States should consider whether the proceedings will be con-
ducted independently, impartially, and in a manner that
evidences a desire to bring the person concerned to justice. In
order to determine ability, the United States should consider
whether the national legal system is able to carry out proceed-
ings consistently with international law and standards
guaranteeing the right to a fair trial.

3-2 Extradition proceedings should be conducted promptly and
in a manner consistent with international law and standards
guaranteeing the right 1o a fair trial #'s

3-3 Extradition decisions should not be based upon evidence
obtained in violation of international human rights law.

3.4 All decisions on extradition should be subject to judicial
review.

4. The United States should surrender any individual
located in territory under its jurisdiction alleged to have
committed acts of torture if it receives a valid request from
an authorized international court or tribunal.+¢

413 fd. atart. 30 and 7(1). See afso John Dugard and Christine ¥an den Wyngaert. Reconciling
Extradition with Human Righis. 92 AM. ). INULL. 187 (1998).

414 See Rome Staltute, supra, at art. 17

415 Convention against Torlure, supra, at art. 7(3).

416 The recently proposed American Servicemembers' Protection Act of zoor, which would
probibit all U.S. cooperetion with the International Criminal Court, is inconsistent with U.$.
obligations under international law and existing U.S. statutory provisions. American
Servicemembers” Protection Act of 200t §.857. 107 th Cong. (2001). See 28 U.S.C. § 1782
{federal law authorizes district courts to order a person to give testimony or provide
documents lor use in “a proceeding in a foreign or international tribunal, including ¢criminal
invesligations conducted belore formal accusation.”.
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4.1 Surrender proceedings should be conducted promptly and
in a manner consistent with international law and standards
guaranteeing the right 1o a fair trial.+7

4.2 All decisions on surrender should be subject to judicial review.

5. The United States should refer the case of any
individual located in territory under its jurisdiction
alleged to have committed acts of torture to the
Justice Department for the purpose of prosecution

if extradition or surrender are unavailable or not
feasible.4'8

5.1 The Justice Department should make its decision to
prosecute in the same manner as in the case of any ordinary
offence of a serious nature under federal law.4'9

5.2 Criminal proceedings should be conducted in a manner
consistent with international law and standards guaranteeing
the right to a fair trial.+*®

5.3 Evidence obtained in violation of international human
rights law should not be admissible.

5.4 No official immunity or national amnesty should bar
prosecution for torture.

5.5 Delenses that purport to preclude or fimit criminal
responsibility, such as sell-defense or defense of others,
should be narrowly construed in a manner consistent with
international law.

5.6 Superior orders should not be a defense to torture.$*

5.7 Duress, sometimes called compulsion or coercion, should

not be a defense to torture, although it is a factor that could be

417 See AMNESTY INTERNATIONAL, INTERNATIONAL CRIFINAL TRIBUNALS: HANDB00K FOR GOVERNMENT
CooreraTIoN {1996).

418 Convention against Torture, supra, at art. 7).
419 fd arart. 5(2).

420 id. at ar. 7(3).

421 See id. at art. 2(3).
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considered in certain circumstances in determining whether
mitigation of punishment is appropriate.

5.8 Procedural rules, such as statutes of iimitation, should not
be used to bar prosecution of suspected torturers.+*

5.9 Military commanders and government officials should be
held criminally responsible for the acts of their subordinates in
a manner consistent with international law.

5.10 Individuals responsible {or torture should be prosecuted
for their crimes, even if thelr actions were committed prior to
1994 (the effective date /18 U.S.C. § 2340A).

s.11 No person who has been tried by another court for torture
should be tried in the United States for the same acts unless
the proceedings in the other court were not conducted inde-
pendently, impartially, and in a manner consistent with
international law and standards guaranteeing the right to a
fair trial. 43

5.12 The United States should provide assistance, including
relocation assistance, if necessary, to victims, foreign witnesses,
and their immediate [amilies to protect them from reprisals. 44

5.13 The standards of proof required for prosecution and
conviction shall in no way be less stringent than in other

- criminal matters. Prosecutors must prove their case beyond a
reasonable doubt.

5.14 The United States should not impose the death penalty
on an individual convicted of torture. Accordingly, the United

422 See Convention on the Non-Applicability of Statutory Limitations te War (rimes

and Crimes against Humanity, G.A. Res. 2391 (XX 11} (Nov. 26. 1978). See generally Sergio
Marchisio, The Pricbke Case Belore the Italian Military Tribunals: A Reaffirmation of the
Principle of the Non-Applicability of Stawtory Limitations 1o War Crimes and Crimes Against
Humanity, s Y.B. INTLHUM. L. 344 (1998); Friedl Weiss, Time Lintits for the Prosecution of
Crimes Against International Law, §3 BRI. Y.B. INT'L L. 163. 185 (1982).

421 See Rome Statute, supra, at an 20.

424 This is consistent with existing immigration provisions. For example, Congress
established the S-visa category lor individuals who provide vatuable 1estimony in criminal
cases. See 8 U.5.C. § uor (a)uskS); & US.C. § 1255, See generally Christina M. Ceballos,
Adjustment of 5tarus for Alien Material Witnesses: Is It Coming Three Years Too Late? g4 U.
Miami L. REv. 75 Liggg).

105

1023

000626



United States of America: A Safe Haven for Torturers

106

States should amend 18 U.S.C. § 2340A to preclude punishment
by death.

6. The United States should limit the scope of immigration

relief available to individuals who have committed acts

of torture.
6.1 Congress should adopt and the President should sign a bill
revising the Immigration and Nationality Act to limit the scope
of immigration reliel available to individuals who have com-
mitted acts of torture.

6.2 The United States should not use immigration restrictions
1o circumvent its obligation to extradite or prosecute
suspected torturers.42s

6.3 Any effort to limit the scope of immigration relief available
to individuals who have committed acts of torture should be
carefully implemented to ensure full compliance with national
and international standards on immigration relief, including
the Convention Relating to the Status of Reflugees, 46

6.4 Any effort to limit the scope of immigration relief available
to individuals who have committed acts of torture should
comply with the inclusion before exclusion principle. Specific-
ally, exclusion provisions should not be used to determine the
admissibility of an application or claim for relugee status.

6.5 Any effort 1o limit the scope of immigration relief available
to individuals who have committed acts of torture should re-
quire clear and convincing evidence that they have committed
acts of torture.

6.6 Immigration proceedings should be conducted in a manner
consistent with international law and standards guaranteeing
the right to a fair trial.

425 See generally Jordan Paust, Uriversality and the Responsibility 1o Enforce International
Criminal Law: No U.5. Sanctuary for Alieged Nazi War Criminals, n HousToN . INTLL 337. 342 (198g).
426 While the Convention Relating to the Siatus ol Refugees precludes refugee status to
individuals who have commitred egregious human righrs violations, the United Nations High
Commissioner lor Refugees has indicated that "interpreration of these exclusion clauses must
be restrictive.” UNITED Nattons HIGH COMMISSIONER FOR REFUGEES, HANDBOOK ON PROCEDURES AND
CRITERIA FOR DFTERMINING REFUGEE STATUS (1992).
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6.7 Immigration proceedings should not be based upon evi-
dence obtained in violation of international human rights law.

6.8 All decisions on immigration relief should be subject to
judicial review.

6.9 The Immigration and Naturalization Service should not
deport or otherwise remove an individual found to have
committed acts of torture to a country where there are
substantial grounds for believing he or she would be subjected
to the death penalty, torture, or cruel, inhuman or degrading
treatment or punishment.

6.10 When the Immigration and Naturalization Service deports
or otherwise removes an individual found to have committed
acts of torture, the United States should ensure that the
receiving country agrees to investigate the case and, where
appropriate, to initiate criminal proceedings.

7. The United States should establish and adequately fund
an office within the Justice Department to have primary
responsibility for investigating and prosecuting cases of
torture and other crimes under international law.

7.1 This agency should build upon the experiences of the Office
of Special Investigations, which is currently devoted exclusively
to pursuing Nazi war criminals, and the National Security Unit
in the Office of Field Operations, Immigration and Naturaliza-
tion Service, which is currently devoted to pursuing cases of
modern-day human rights abusers as well as cases of inter-
national terrorism and foreign counterintelligence, 7

7.2 Congress and the President should allocate sullicient
funding and resources to ensure effective investigations and
prosecutions, 428

427 Amnesty International USA takes no position on whether this federal agency should be
established within the existing Office of $pecial [nvestigations, the Immigration and
Naturalization Service, or some other agency.

428 For example, the Canadian government has aliocared approximately $i5 million per year
to investigate and prosecute war crimes and related matters. |n contrast. the Office of Special
Investigations receives approximaiely $3 million per year in funding te investigate Nazi war
crimes. See Canada’s 2001 Annual Reporl. supra, at passim.
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7.3 This new Justice Department office should have a highly
trained and diverse stalff of investigators and prosecutors. All
other relevant agencies and departments of the U.5. Govern-
ment should give this agency their full cooperation,

7.4 This new Justice Department office should pursue a multi-
track strategy against torturers. Its primary responsibility
should be to investigate and, where appropriate, extradite or
prosecute persons suspected of torture,

7.5 This new Justice Department office should consult
and cooperate on a regular basis with all federal agencies
in its efforts.429

7.6 This new Justice Department office should consult and
cooperate on a regular basis with non-governmental
organizations in its efforts.

7.7 This new Justice Department office should issue an annual
report on its activities. These reports should describe the
procedures by which the agency operates in criminal and
administrative proceedings. They should identify the number
of individuals investigated by the agency and what action, if
any, has been taken against ther,

8. The United States should increase its support for civil
actions filed by torture victims.

8.1 The Justice Department and the State Department should
oppose the use of the political question doctrine, the act of
state doctrine, or the doctrine of forum non conveniens, by
courts in human rights cases.

B.2 Congress should adopt and the President should sign a bill
amending the Torture Victim Protection Act to provide U.5.
citizens with the same litigation rights provided to foreign
nationals under the Alien Tort Claims Act.

B.3 Congress should adopt and the President should sign a
bill amending the Foreign Sovereign Immunities Act to end a

429 See. e.g.. Executive Order 13107—Implementation of Human Righis Treaties, 34 WEEKLY
ComMp. PRES. DOC, 2459 (Dec. 10, 1998).
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foreign state’s immunity for actions alleging violations

of international human rights law, including torture. This
exception should not be restricted to countries designated as
state sponsors of terrarism, but should apply to any state that
commits or acquiesces in torture.

8.4 All federal agencies should assist litigants in human rights
cases by releasing relevant documents and evidence, even if
this information would otherwise be privileged under the
Freedom of Information Act.4»°

8.5 The Justice Department should (reeze the transfer of
domestic and foreign assets of suspected torturers during the
pendency of civil proceedings and assist in tracing and
forfeiture of assets in the United States and abroad.

8.6 The Justice Department and the State Department should
ensure that procedural rules negotiated at the international
level, including agreements on jurisdiction, service of process,
discovery, and enforcement of judgments, do not impede civil
actions against human rights abusers, '

8.7 No official immunity, national amnesty, or other
procedural obstacle should bar civil liability for torture.

8.8 Delenses that purport to preclude or limit responsibility,
such as sell-defense or defense of others, should be narrowly
construed in a manner consistent with international law.

430 See. ep, US Will Release Files on Crimes Under Pinochet, NEw York TIMES, Dec_ 2. 1998,
at A3: James P, Rubin, DPB "3, U3, Dep't of State Daily Press Brieling (Dec. 1, 1998). See also
Nazi War Crimes Disclosure Act, P.L. 105-246, uz Stat, 1859 (1998).

431 For example, the proposed Convention on Jurisdiction and Foreign judgments in Civil and
Commercial Matters, currently being dralted as a part of the Hague Conference on Private
International Law, will have a significany impact on civil actions, The Convention will codily
procedural rules in rwo areas: (1] state Jurisdiction; and (2} enflorcement of judgments. Inits
present dralt form, the Convention restricis where plaintiffs may bring tort actions and
where defendanis may be sued. The United 51ates must recagnize the impact of these
proposcd rules and ensure thal they do not impede the [iling of civil actions against
perpetrators of terture or the enforcement of legitimate judgments in foreign jurisdictions.
See generally Beth van Schaack. In Defense of Civil Redress: The Domestic Enforcement of
Human Rights Norms in the Context of the Propased Hague Judgments Convention, 42 HARv.
INT'LL.J. 141 (2001); Thomas E. Vanderbloemen, Assessing the Potential impact of the Proposed
Hague furisdiction and Judements Converttion on Human Rights Litigation in the United
Stares, 50 DUKE L.). 917 (2000).
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8.9 Superior arders should not be a defense in civil actions
against suspected torturers, 432

B.10 Duress, sometimes called compulsion or coercion, should
not be a defense in civil actions, although it is a factor that
could be considered in certain circumstances in determining
the scope of relief.

8.11 Procedural rules, such as statutes of limitation, should not
be used to bar civil actions against suspected torturers.+33

B.12 Military commanders and government officials
should be held responsible in civil actions for the acts
of their subordinates in a manner consistent with inter-
national law.

8.13 Congress should adopt and the President should
sign legislation that would allow the federal government
to file civil actions against suspected torturers when
victims or their families are unable to file their own
civil actions.434

g. The United States should increase its support, both at
home and abroad, for victims of torture.

g.1 Congress should adopt and the President should sign
legislation that increases funding for programs that support
victims of torture, such as the United Nations Fund for the
Victims of Torture. While recent legislation reflects an increase
in funding from earlier efforts, it stili does not adequately
reflect the needs of torture victims or the programs that serve
this growing population.

9.2 The United States should develop education and training
programs for loreign service and immigration officers to build

4312 See Comvention aganst Torture, supra, a1 art. 2(3). Similarly, the Rome Stawne recognizes
timited grounds for excluding criminal responsibility. See Rome Statute, supra, at arts. 27, 28,
31, and 33. Sec generally AMNESTY INTERNATIONAL, THE INTERNATIONAL CRIMINAL COURT: MAKING THE
RIGHT CHOICES (1997).

433 See Convenrion on the Non-Applicabiliry of Statutory Limitations to War Crimes and
Crimes Against Humanity, G.A. Res, 2301 (XXIll) (Nov. 26, ig78).

434 For similar legislation, see 18 US.C. § 220A(b).
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their skills in interviewing survivors of torture and gathering
evidence of these atrocities. Such efforts should build upon the
experiences of the State Department’s National Foreign Alfairs
Training Center.

9.3 The asylum claims of torture victims should be heard
promptly, professionally, and with compassion, particularly
where child victims or sexual torture are involved.

9.4 The Immigration and Naturalization Service should end
its practice of detaining asylees, including torture victims,
pending review of their asylum claims.43

9.5 Victims should have the right to be heard in all civil,
criminal, and administrative proceedings. In these pro-
ceedings, victims should be treate_d with compassion, respect
for their dignity, and concern for their salety.+3¢

9.6 Courts should order reparations to victims, including
restitution, compensation, rehabilitation, satisfaction, and
guaranltees of non-repetition. 47

10. The United States should increase its support

for international efforts to combat torture and

impunity.
10.1 The United States should aflford the greatest measure
of assistance to foreign governments and international
tribunals investigating claims of torture, provided that
these cases are pursued in a manner consistent with

435 See Matthew Wiich, Detect, Detain, Deter, Deport, 2 REFUGEES 14 {2000).

436 Sce generally Declaration of Basic Principles of Justice for Victims of Crime and Abuse
of Power, U.N. Doc. A'RES/40/34 (198c); Adminisiration of Jusiice and the Human Rights of
Delainees. Revised Set of Basic Principles and Guidelines gn the Righi Lo Reparation for
Yictims of Gross Violations of Human Rights and Humanitarian Law Prepared by Mr. Theo
van Boven Pursuant 1o Sub-Commission Decision 1995/117, U.N. ESCOR Comm’n on Human
Rights 481h Sess., Agenda ltem o, U.N. Doc. E/CN.4/Sub.2/1996/17 (1996). See also Michael
Bachrach, The Protection and Rights of Victims under International Criminal Law, 34 INTL
Law. 7 (2000).

437 See generally Repress, THE TORTURE SURvIVORS' HaNDBOOK 11 {angao); Study Concerning the
Right 10 Restitution. Compensation and Rehabilitation for Victims of Gross Violations of
Hurnan Rights and Fundamental Freedoms, U.N. Doc. E/CN.4/5UB.2/1993/8 (1993).
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international law and standards guaranteeing the right
to a fair trial. 48

10.2 All federal agencies should facilitate the prompt
declassification of any documents that may assist foreign
investigations.+3?

10.3 The United States Senate should withdraw its reserva-
tions, understandings, and declarations to the Convention
against Torture. '

10.4 The United States should accept the competence of

the Committee against Torture to receive and consider
communications from or on behalf of individuals who claim
to be victims of torture or other cruel, inhuman or degrading
treatment or punishment.

10.5 The United $tates should support current efforts to
dralt an effective Optional Protocol to the Convention
against Torture, which would establish a preventive system
of regular, including unannounced, visits to places of
detention.#° Once adopted, the United States should
promptly ratify the Optional Protocol without reservations,
understandings, or declarations.

10.6 The United States should amend the federal code to
ensure that acts of torture are also recognized as criminal if
committed in the United States. 44

438 Convenrion against Torrure, supra. al arl. ¢. See alsa U.N. Declaration on the Principles
of International Co-operation in the Detection, Arrest, Extradition and Punishment of
Persons Guilty of War Crimes and Crimes against Hurmanity, G.A. Res. 3074 (XXVIII} (Dec. 3.
1973). Adopted by the General Assembly in 1973, this resolution requires states Lo cooperale
in the collection of infarmation and evidence wilh respect 1o war crimes and crimes against
humanity. Moreover, states are [urther required 1o ¢ooperate in detecting, arresting and
bringing to trial persens suspected of having committed war crimes and crimes against
humanity.

439 See, &g, Human Rights [nformation Act, H.R. 1152, 107th Cong. (2001).

440 See Commission on Human Rights, Report of the Working Group on the Draft Optional
Protocol 1o the Convention against Torture and Other Cruel. Inhuman or Degrading
Treatment or Punishment, U N. Doc. E/CN.4/2000/58 (1g99).

441 See HR. 3158, 1o7th Congress, ist Sess. (zom).
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10.7 The United States should implement the
recommendations of the Committee against Torture and the
Special Rapporteur on Torture 44

10.8 The United States should ratily the Rome Statute of the
International Criminal Court.

442 See, e.g.. Conclusions and Recommendations of the Commirtee against Toriure: United
States of America, U.N. Doc. A/55/44. paras. 175—180 (2000); Report of the Special Rapparteur,
U.N. Doc. E/CN . ¢/2001/66 (2001).
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10: Conclusion

“Torture is an assault on your most intimate and perma-
nent identity. The struggle for that identity will continue
for many years. What the torturer desires. fundamentally,
is to place his voice inside your head and possess you.
Your identity becomes very much embodied in the moment
of torture. It makes it very difficult to get rid of.”
—Ariel Dorfman+3

Torture survivor from Chile

Despite the international consensus against torture in all its
forms, the tragic reality is that it continues to occur throughout
the world.4#4 While countries should prohibit and punish acts of
torture committed in their territory, they should also ensure that
torturers from abroad do not find absolution in their territory.
Torturers should not {ind a safe haven in any country.

The struggle against impunity is not about vengeance. Itis
about the pursuit of accountability, responsibility, truth, and
justice. Human dignity suffers at the hands of the torturer; it
suffers equally. however, in the face of impunity. The United
States cannot allow torturers to escape responsibility for their
actions. This is both a legal and moral obligation.

The United States has a particularly important responsibility.
U.S. law and practice contributes to the development of national
and international standards with respect to human rights. Through-
out the world, national legislatures often look to U.S. law for
guidance in drafting their own legal systems. Foreign courts also
engage in such comparative analysis. Accordingly, the implications
of U.S. policy on torture will extend far beyond its shores. 44

443 Anne-Marie O'Connor, Qui of the Ashes, Los ANGELES Twmes, Oct. 22, 2000, at E1.
444 See JOHN CONROY, UNSPEAKABLE ACTS, ORINNARY PEOPLE: THE DYNAMICS 0F TORTURE {2000},

445 See e.g. Roy Guiman, Ruling Reflects New Global View of Justice, NEWSDAY, Aug. 11, 2000.
&1 As: Bill Miller. War Crimes Trials find & U5, Home, WASH. POST, Aug, 9, 2000, a1 Al

1032

000635



United States of America: A Safe Haven for Torturers

Appendix 1

Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment

Adopted and opened for signature, ratification and
accession by General Assembly resolution 39/46 of
10 December 1984

entry into force 26 June 1987, in accordance with article 27 (1)

The States Parties to this Convention,

Considering that, in accordance with the principles proclaimed in
the Charter of the United Nations, recognition of the equal and
inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world,

Recognizing that those rights derive from the inherent dignity of
the human person,

Considering the obligation of States under the Charter, in particu-
lar Article s5, 1o promote universal respect for, and observance of,
human rights and fundamental {reedoms,

Having regard to article 5 of the Universal Declaration of Human
Rights and article 7 of the International Covenant on Civil and
Political Rights, both of which provide that no one shall be sub-
jected to torture or to cruel, inhuman or degrading treatment

or punishment,

Having regard also to the Declaration on the Protection of All
Persons from Being Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, adopted by the
General Assembly on g December 197s,

115

1033

000636



United States of America: A Safe Haven for Torturers

116

Desiring to make more effective the struggle against torture and
other cruel, inhuman or degrading treatment or punishment
throughout the world,

Have agreed as follows:

Part1
Article 1

. For the purposes of this Convention, the term “torture” means any
act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining
from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person,
or for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting
in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions.

2. This article is without prejudice to any international instrument
or national legislation which does or may contain provisions of
wider application.

Article 2

i. Each State Party shall take effective legislative, administrative,
judicial or other measures to prevent acts of torture in any
territory under its jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of
war or a threat of war, internal political in stability or any other
public emergency, may be invoked as a justification of torture.

3. An order from a superior officer or a public authority may not
be invoked as a justification of torture.

Article 3

1. No State Party shall expel, return ("refouler”) or extradite
a person to another State where there are substantial grounds
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for believing that he would be in danger of being subjected
to torture.

2. For the purpose of determining whether there are such grounds,
the competent autharities shall take into account all relevant
considerations including, where applicable, the existence in the
State concerned of a consistent pattern of gross, flagrant or mass
violations ol human rights.

Article 4 ' .

1. Each State Party shall ensure that all acts of torture are oflences
under its criminal law. The same shall apply to an attempt to
commit torture and to an act by any person which constitutes
complicity or participation in torture.

2. Each State Party shall make these olfences punishable by appro-
priate penalties which take into account their grave nature.

Article 5

1. Each State Party shall take such measures as may be necessary
1o establish its jurisdiction over the offences relerred to in article
4 in the following cases:

(a) When the offences are committed in any territory under its
jurisdiction or on board a ship or aircralt registered in that
State;

(b) When the alleged offender is a national of that State;

{c) When the victim is a national of that State if that State
considers it appropriate.

2. Each State Party shall likewise take such measures as may be
necessary to establish its jurisdiction over such offences in cases
where the alleged offender is present in any territory under its
jurisdiction and it does not extradite him pursuant to article 8 to
any of the States mentioned in paragraph ] of this article.

3. This Convention does not exclude any criminal jurisdiction
exercised in accordance with internal law.
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Article 6

1. Upon beine satisfied, after an examination of information
available 1o it, that the circumstances so warrant, any State Party
in whose territory a person alleged to have committed any offence
referred to in article 4 is present shall take him into,custody or
take other legal measures to ensure his presence. The custody and
other [egal measures shall be as provided in the law of that State
but may be continued only for such time as is necessary to enable
any criminal or extradition proceedings to be instituted,

2. Such State shall immediately make a preliminary inquiry into
the facts.

3. Any person in custody pursuant to paragraph | of this article
shail be assisted in communicating immediately with the nearest
appropriate representative of the State of which he is a national,
or, if he is a stateless person, with the representative of the State
where he usually resides.

4. When a State, pursuant to this article, has taken a person
into custody, it shall immediately notify the States referred

to in article 5, paragraph 1, of the fact that such person is in
custody and of the circumstances which warrant his detention.
The State which makes the preliminary inquiry contemplated
in paragraph 2z of this article shall promptly report its findings
to the said States and shall indicate whether it intends to exer-
cise jurisdiction.

Article 7

1. The State Party in the territory under whose jurisdiction a
person alleged to have committed any offence referred to in
article 4 is found shall in the cases contemplated in article 5, il it
does not extradite him, submit the case to its competent
authorities for the purpose of prosecution.

2. These authorities shall take their decision in the same manner
as in the case of any ordinary offence of a serious nature under
the law of that State. In the cases referred to in article 5, para-
graph 2, the standards of evidence required for prosecution and
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conviction shall in no way be less stringent than those which
apply in the cases referred to in article 5, paragraph 1.

3. Any person regarding whom proceedings are brought in
connection with any of the offences referred to in article 4 shall
be guaranteed fair treatment at all stages of the proceedings.

Article 8

1. The offences referved to in article 4 shall be deemed to be
included as extraditable offences in any extradition treaty existing
between States Parties. States Parties undertake to include such
offences as extraditable offences in every extradition treaty to be
concluded between them. -

2. If a State Party which makes extradition conditional on the
existence of a treaty receives a request for extradition from
another. State Party with which it has no extradition treaty, it may
consider this Convention as the legal basis for extradition in
respect of such offences. Extradition shall be subject to the other
conditions provided by the law of the requested State.

3. States Parties which do not make extradition conditional on the
existence of a treaty shall recognize such offences as extraditable
olfences between themselves subject to the conditions provided
by the law of the requested State.

4. Such offences shall be treated, for the purpose of extradition
between States Parties, as if they had been committed not only in
the place in which they occurred but also in the territories of the
States required to establish their jurisdiction in accordance with
article 5, paragraph 1.

Article ¢

1. States Parties shall afford one another the greatest measure of
assistance in connection with criminal proceedings brought in respect
of any of the offences referred to in article 4, including the supply
of all evidence at their disposal necessary for the proceedings.

2. States Parties shall carry out their obligations under paragraph |
of this article in conformity with any treaties on mutual judicial
assistance that may exist between them.
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Article 1o

1. Each State Party shall ensure that education and information
regarding the prohibition against torture are fully included in the
training of {aw enforcement personnel, civil or military, medical
personnel, public officials and other persons who may be involved
in the custody, interrogation or treatment of any individual
subjected to any form of arrest, detention or imprisonment.

2. Each S1ate Party shall include this prohibition in the rules or
instructions issued in regard to the duties and functions of any
such person.

Article i

Each State Party shall keep under systematic review interrogation
rules, instructions, methods and practices as well as arrangements
for the custody and treatment of persons subjected to any form of
arrest, detention or imprisonment in any territory under its
jurisdiction, with a view to preventing any cases of torture.

Article 12

Each State Party shall ensure that its competent authorities
proceed to a prompt and impartial investigation, wherever there is
reasonable ground to believe that an act of torture has been
committed in any territory under its jurisdiction.

Article 13

Each State Party shall ensure that any individual who alleges he
has been subjected 10 torture in any territory under its juris-
diction has the right to complain to, and to have his case promptly
and impartially examined by, its competent authorities. Steps shall
be taken to ensure that the complainant and witnesses are
protected against all ill-treatment or intimidation as a
consequence of his complaint or any evidence given.

Article 14

I. Each State Party shail ensure in its {egal system that the victim
of an act of torture obtains redress and has an enforceable right
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to fair and adequate compensation, including the means for as
full rehabilitation as possible. In the event of the death of the
victim as a result of an act of torture, his dependants shalil be
entitled to compensation.

2. Nothing in this article shall affect any right of the victim or other
persons to compensation which may exist under national law.

Article 15

Each State Party shall ensure that any statement which is estab-
lished to have been made as a result of torture shall not be in-
voked as evidence in any proceedings, except against a person
accused of torture as evidence that the statement was made,

Article 16

1. Each State Party shall undertake to prevent in any territory
under its jurisdiction ather acts of cruel, inhuman or degrading
treatment or punishment which do not amount to torture as
defined in article |, when such acts are committed by or at the
instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. In particular,
the obligations contained in articles 1o, 11, 12 and 13 shall apply
with the substitution for references to torture of references to
other forms of cruel, inhuman or degrading treatment or
punishment.

2. The provisions of this Convention are without prejudice to the
provisions of any other international instrument or national [aw
which prohibits cruel, inhuman or degrading treatment or punish-
ment or which relates te extradition or expulsion.

Part 1]
Article 17

. 1. There shall be established a Comunittee against Torture (here-
inafter referred to as the Committee) which shall carry out the
functions hereinafter provided. The Committee shall consist of ten
experts of high moral standing and recognized competence in the
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field of human rights, who shall serve in their personal capacity. The
experts shall be elected by the States Parties, cansideration being
given to equitable geographical distribution and to the uselulness
of the participation of some persons having legal experience.

2. The members of the Committee shall be elected by secret ballot
from a list of persons nominated by States Parties. Each State
Party may nominate one person from among its own nationals.
States Parties shall bear in mind the usefulness of nominating
persons who are also members of the Human Rights Committee
established under the International Covenant on Civil and
Political Rights and who are willing to serve on the Committee
against Torture.

3. Elections of the members of the Committee shall be held at
biennial meetings of States Parties convened by the Secretary-
General of the United Nations. At those meetings, for which two
thirds of the States Parties shall constitute a quorum, the persons
elected to the Committee shall be those who obtain the largest
number of votes and an absolute majority of the votes of the
representatives of States Parties present and voting.

4. The initial election shall be held no later than six months after
the date of the entry into force of this Convention. At least lour
months before the date of each election, the Secretary-General of
the United Nations shall address a letter to the States Parties
inviting them to submit their nominations within three months.
The Secretary-General shall prepare a list in alphabetical order of
all persons thus nominated, indicating the States Parties which
have nominated them, and shall submit it to the States Parties.

5. The members of the Commiittee shall be elected for a term of four
years. They shall be eligible for re-election if renominated. However,
the term of five of the members elected at the first election shali
expire at the end of two years; immediately after the first election
the names of these five members shall be chosen by lot by the
chairman of the meeting referred to in paragraph 3 of this article.

6. If a member of the Committee dies or resigns or for any other
cause can no longer perform his Committee duties, the State
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Party which nominated him shall appoint another expert from
among its nationals to serve for the remainder of his term, sub-
ject to the approval of the majority of the States Parties. The
approval shall be considered given unless hall or more of the
States Parties respond negatively within six weeks after having
heen informed by the Secretary-General of the United Nations of
the proposed appointment.

7. States Parties shall be responsible for the expenses of the
members of the Committee while they are in performance of
Committee duties. (amendment (see General Assembly resolution
47711 of 16 December 1992); status of ratification)

Article 18

i. The Committee shall elect its officers for a term of two years.
They may be re-elected.

2. The Committee shall establish its own rules of procedure, but
these rules shall provide, inter alia, that:

(a) Six members shall constitute a quorum;

(b) Decisions of the Committee shall be made by a majority
vote of the members present.

3. The Secretary-Genera! of the United Nations shall provide the
necessary stalf and facilities for the eflective performance of the
functions of the Commitiee under this Convention.

4. The Secretary-General of the United Nations shall convene the
initial meeting of the Committee. Alter its initial meeting, the
Committee shail meet at such times as shall be provided in its
rules of procedure,

5. The States Parties shall be responsible for expenses incurred in
conntection with the holding of meetings of the States Parties and
of the Committee, including reimbursement to the United Nations
for any expenses, such as the cost of stalf and facilities, incurred
by the United Nations pursuant to paragraph 3 of this article.
(amendment (see General Assembly resolution 47/u1 of16
December 1992); status of ratification)
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Article 19

1. The States Parties shall submit to the Committee, through the
Secretary-General of the United Nations, reports on the measures
they have taken to give effect 1o their undertakings under this
Convention, within one year alter the entry into force of the
Convention for the State Party concerned. Thereafter the States
Parties shall submit supplementary reports every four years on

any new measures taken and such other reports as the Committee

may request.

2. The Secretary-General of the United Nations shall transmit the
reports to all States Parties.

3. Each report shall be considered by the Committee which may
make such general comments on the report as it may consider
appropriate and shall forward these to the State Pérty concerned.
That State Party may respond with any observations it chooses to
the Committee.

4. The Committee may, at its discretion, decide 1o include any
comments made by it in accordance with paragraph 3 of this
article, together with the observations thereon received from the
State Party concerned, in its annual report made in accordance
with article 24. I s0 requested by the State Party concerned, the
Committee may also include a copy of the report submitted under
paragraph | of this article.

Article zo

1. I the Commiittee receives reliable information which appears to
it 1o contain well-founded indications that torture is being
systematically practised in the territory of a State Party, the
Committee shall invite that State Party to co-operate in the
examination of the information and to this end to submit
observations with regard to the information concerned.

2. Taking into account any observations which may have been
submitted by the State Party concerned, as well as any other
relevant information available to it, the Committee may, il it
decides that this is warranted, designate one or more of its
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members to make a confidential inquiry and to report to the
Committee urgently.

3. If an inquiry is made in accordance with paragraph 2 of this
article, the Committee shall seek the co-operation of the State
Party concerned. In agreement with that State Party, such an

inquiry may include a visit to its territory.

4. After examining the findings of its member or members
submitted in accerdance with paragraph 2 of this article, the
Commission shall transmit these {indings to the State Party
concerned together with any comments or suggestions which
seem appropriate in view of the situation.

t. All the proceedings of the Committee referred to in paragraphs |
10 4 of this article shall be conflidential, and at all stages of the
proceedings the co-operation of the State Party shall be sought.
After such proceedings have been completed with regard (o an
inquiry made in accordance with paragraph 2, the Committee may,
after consultations with the State Party concerned, decide to
include a summary account of the results of the proceedings in its
annual report made in accordance with article 24.

Article 21

i. A State Party to this Convention may at any time declare under
this article that it recognizes the competence of the Committee to
receive and consider communiications to the effect that a State
Party claims that another State Party is not fulfilling its obligations
under this Convention. Such communications may be received and
considered according to the procedures laid down in this article
only if submitted by a State Party which has made a declaration
recognizing in regard 1o itself the competence of the Committee.
No communication shal! be dealt with by the Committee under
this article if it concerns a State Party which has not made such a
declaration. Communications received under this article shall be
dealt with in accordance with the following procedure;

(a) If a State Party considers that another State Party is
not giving effect 1o the provisions of this Convention, it may,
by written communication, bring the matter to the attention
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of that State Party. Within three months alter the receipt of
the communication the receiving State shall afford the State
which sent the communication an explanation or any other
statement in writing clarifying the matter, which should
include, 1o the extent possible and pertinent, reference to
domestic procedures and remedies taken, pending or available
in the matter;

(b) If the matter is not adjusted to the satisfaction of both
States Parties concerned within six months after the receipt by
the receiving State of the initial communication, either State
shall have the right to refer the matter to the Committee, by
notice given to the Committee and to the other State;

(¢) The Committee shall deal with a matter referred to it under
this article only alter it has ascertained that all domestic .
remedies have been invoked and exhausted in the matter, in
conformity with the generally recognized principles of
international law. This shall not be the rule where the
application of the remedies is unreasonably prolonged or is
unlikely to bring effective relief to the person who is the victim
of the violation of this Conventiomn;

(d) The Committee shall hold closed meetings when examining
communications under this article;

(e) Subject to the provisions of subparagraph (c), the
Committee shall make available its good offices to the States
Parties concerned with a view to a friendly solution of the
matter on the basis of respect for the obligations provided for
in this Convention. For this purpose, the Committee may, when
appropriate, set up an ad hoc conciliation commission;

(N In any matter referred to it under this article, the Committee
may catl upon the States Parties concerned, referred to in
subparagraph (b), to supply any relevant information;

() The States Parties concerned, referred to in subparagraph
(b), shall have the right to be represented when the matter is
being considered by the Committee and to make submissions
orally and/or in writing;
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(h) The Cormittee shall, within twelve months after the date of
receipt of notice under subparagraph (b), submit a report:

() 1f a solution within the terms of subparagraph (e} is
reached, the Committee shall confine its report to a brief
statement of the facts and of the solution reached;

(i} If a solution within the terms of subparagraph (e) is not
reached, the Committee shall confine its report to a brief
statement of the facts; the written submissions and record
of the oral submissions made by the States Parties
concerned shall be attached to the report.

In every matter, the report shall be communicated to the States
Parties concerned.

2. The provisions of this article shall come into force when five
States Parties to this Convention have made declarations under
paragraph 1 of this article. Such declarations shall be deposited by
the States Parties with the Secretary-General of the United
Nations, who shall transmit copies thereof to the other States
Parties. A declaration may be withdrawn at any time by notifi-
cation to the Secretary-General. Such a withdrawal shall not
prejudice the consideration of any matter which is the subjectof a
communication already transmitted under this article; no further
communication by any State Party shall be received under this
article after the notification of withdrawal of the declaration has
been received by the Secretary-Géneral, unless the State Party
concerned has made a new declaration.

Article 22

1. A State Party to this Convention may at any time declare under
this article that it recognizes the competence of the Committee 1o
receive and consider communications from or on behalf of indi-
viduals subject to its jurisdiction who claim to be victims of a
violation by a State Party of the provisions of the Convention. No
communication shall be received by the Committee if it concerns a
State Party which has not made such a declaration.

2. The Committee shall consider inadmissible any communication
under this article which is anonymous or which it considers (o be
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an abuse of the right of submission of such communications or to
be incompatible with the provisions of this Convention.

3. Subject to the provisions of paragraph 2, the Committee shali
bring any communications submitted to it under this article to the
attention of the State Party to this Convention which has made a
declaration under paragraph 1 and is alleged to be violating any
provisions of the Convention. Within six months, the receiving
State shall submit to the Committee written explanations or
statements clarifying the matter and the remedy, if any, that may
have been taken by that State.

4. The Committee shall consider communications received under
this article in the light of all information made available to it by or
on behalf of the individual and by the State Party concerned.

5. The Committee shail not consider any communications from an
individual under this article unless it has ascertained that:

(a) The same matter has not been, and is not being, examined
under another procedure of international investigation or
settlement;

{b} The individual has exhausted al! available domestic
remedies; this shall not be the rule where the application of the
remedies is unreasonably prolonged or is unlikely to bring
effective reliel to the person who is the victim of the violation
of this Convention. '

6. The Committee shall hold closed meetings when examining
communications under this article. ’

7. The Committee shall forward its views to the State Party
concerned and to the individual.

8. The provisions of this article shall come into force when five
States Parties to this Convention have made declarations under
paragraph 1 of this acticle. Such declarations shall be deposited by
the States Parties with the Secretary-General of the United
Nations, who shall transmit copies thereof to the other States
Parties. A declaration may be withdrawn at any time by notification
to the Secretary-General. Such a withdrawal shall not prejudice
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the consideration of any matter which is the subject of a com-
munication already transmitted under this article; no lurther
communication by or on behalf of an individual shall be received
under this article after the notification of withdrawal of the
declaration has been received by the Secretary-General, unless
the State Party has made a new declaration.

Article 23

The members of the Committee and of the ad hoc conciliation
commissions which may be appointed under article 21, paragraph [
(e), shall be entitled to the facilities, privileges and immunities of
experts on mission for the United Nations as laid down in the
relevant sections of the Convention on the Privileges and
Immunities of the United Nations.

Article 24

The Committee shall submit an annual report on its activities
under this Convention to the States Parties and to the General
Assembly of the United Nations.

Part III

Article 25

1. This Convention is open for signature by all States.

2. This Convention is subject to ratification. Instruments of
ratification shall be deposited with the Secretary-General of the
United Nations.

Article 26

This Convention is open to accession by all States. Accession shall
be effected by the deposit of an instrument of accession with the
Secretary-General of the United Nations.

Article 27

1. This Convention shall enter into force on the thirtieth day after
the date of the deposit with the Secretary-General of the United
Nations of the twentieth instrument of ratification or accession.
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2. For each State ratifying this Convention or acceding to it after
the deposit of the twentieth instrument of ratification or
accession, the Convention shall enter into force on the thirtieth
day after the date of the deposit of its own instrument of
ratification or accession.

Article 28

1. Each State may, at the time of signature or ratification of this
Convention or accession thereto, declare that it does not recog-
nize the competence of the Committee provided for in article 20.

2. Any State Party having made a reservation in accordance
with paragraph | of this article may, at any time, withdraw this
reservation by notiflication to the Secretary-General of the
United Nations.

Article zg

1. Any State Party to this Convention may propose an amendment
and file it with the Secretary-General of the United Nations. The
Secretary-General shall thereupon communicate the proposed
amendment to the States Parties with a request that they notily
him whether they favour a conlerence of States Parties for the
purpose of considering an d voting upon the proposal. In the
event that within four months from the date of such communica-
tion at least one third of the States Parties favours such a con-
lerence, the Secretary-General shall convene the conference
under the auspices of the United Nations. Any amendment
adopted by a majority of the States Parties present and voting at
the conference shall be submitted by the Secretary-General to all
the States Parties for acceptance.

2. An amendment adopted in accordance with paragraph | of this
article shall enter into force when two thirds of the States Parties
to this Convention have notified the Secretary-General of the
United Nations that they have accepted it in accordance with their
respective constitutional processes.

3. When amendments enter into force, they shall be binding on
those States Parties which have accepted them, other States
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Parties still being bound by the provisions of this Convention and
any earlier amendments which they have accepted.

Article 30

1. Any dispute between two or more States Parties concerning the
interpretation or application of this Convention which cannot be
settled through negotiation shall, at the request of one of them, be
submitted to arbitration. If within six months from the date of the
request for arbitration the Parties are unable to agree on the
organization of the arbitration, any one of those Parties may refer
the dispute to the International Court of Justice by request in
confarmity with the Statute of the Court.

2. Each State may, at the time of signature or ratification of this
Convention or accession thereto, declare that it does not consider
itself bound by paragraph | of this article. The other States Parties
shall not be bound by paragraph 1 of this article with respect (o
any State Party having made such a reservation.

3. Any State Party having made a reservation in accordance with
paragraph 2 of this article may at any time withdraw this reserva-
tion by notification to the Secretary-General of the United Nations.

Article 31

1. A State Party may denounce this Convention by written
notification 1o the Secretary-General of the United Nations.
Denunciation becomes effective one year alter the date of receipt
of the notification by the Secretary-General.

2. Such a denunciation shall not have the effect of releasing the
State Party from its obligations under this Convention in regard to
any act or omission which occurs prior to the date at which the
denunciation becomes effective, nor shall denunciation prejudice
in any way the continued consideration of any matter which is
already under consideration by the Committee prior to the date at
which the denunciation becomes eflective.

3. Following the date at which the denunciation of a State Party
becomes effective, the Committee shall not commence
consideration of any new matter regarding that State.
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Article 32

The Secretary-General of the United Nations shall inform all States
Members of the United Nations and all States which have signed
this Convention or acceded to it of the following:

(a) Signatures, ratifications and accessions under articles 25
and 26;

{b) The date of entry into force of this Convention under article
27 and the date of the eniry into force of any amendments
under article 2g;

(c) Denunciations under article 31

Article 33

1. This Convention, of which the Arabic, Chinese, English, French,
Russian and Spanish texts are equally authentic, shall be
deposited with the Secretary-General of the United Nations.

2. The Secretary-General of the United Nations shall transmit
certified copies of this Convention to all States.
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Appendix 2

Amnesty International
Al Index: I0R 53/01/9g
May 1999

14 principles on the effective exercise
of universal jurisdiction

“Although the reasoning varies in detail, the basic
proposition common to all, save Lord Goff of Chieveley,
is that torture is an international crime over which
international law and the parties to the Torture
Convention have given universal jurisdiction to all
courts wherever the torture occurs.”
—Regina v. Bartle ex parte Pinochet, House of Lords.

24 March 1999

Introduction

In 1945, the courts of the victorious Allies began exercising
universal jurisdiction under Allied Control Council Law No.

10 on behalf of the international community over crimes
against humanity and war crimes committed during the
Second World War outside their own territories and against
victims who were not citizens or residents. However, for hall a
century afterwards, only a limited number of states provided

for universal jurisdiction under their national law for such crimes.

No more than a handful of these states had ever exercised such
jurisdiction during those 5o years, including Australia, Canada,
Israel and the United Kingdom, and then only for crimes
committed during the Second World War. Sadly, states failed

to exercise universal jurisdiction over grave crimes under
international law committed since that war ended, even though
almost every single state is a party to at least four treaties giving
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states parties universal jurisdiction over grave crimes under
international law.

The power and duty under international law to exercise
universal jurisdiction. Traditionally, courts of one state would
only exercise jurisdiction over persons who had committed a
crime in their own territory (territorial jurisdiction). Gradually,
international law has recognized that courts could exercise other
forms of extraterritorial jurisdiction, such as jurisdiction over
crimes committed outside the territory by the state’s own
nationais (active personality jurisdiction), over crimes committed
against the state’s essential security interests (protective principle
jurisdiction) and, although this form of jurisdiction is contested
by some states, over crimes committed against a state’s own
nationals (passive personality jurisdiction). In addition, beginning
with piracy committed on the high seas, international law began
to recognize that courts of a state could exercise jurisdiction on
behalf of the entire international community over certain grave
crimes under international law which were matters of inter-
national concern. Since such crimes threatened the entire inter-
national framework of law, any state where persons suspected of
such crimes were found could bring them to justice. International
law and standards now permit, and, in some cases, require states
to exercise jurisdiction over persons suspected of certain grave
crimes under international law, no matter where these crimes
occurred, even il they took place in the territory of another state,
involved suspects or victims who are not nationals of their state
or posed no direct threat 10 the state’s own particular security
interests (universal jurisdiction).

Grave hreaches of the Geneva Conventions. The four Geneva
Conventions for the Protection of War Victims of 1949, which have
been ratified by almost every single state in the world, require
each state party to search for persons suspected of committing or
ordering to be committed grave breaches of these Conventions, to
bring them to justice in their own courts, to extradite them to
states which have made out a prima facie case against them or 10
surrender them to an international criminal court. Grave breaches
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of those Conventions include any of the following acts committed
during an international armed conflict against persons protected
by the Conventions {such as shipwrecked sailors, wounded sailors
or soldiers, prisoners of war and civilians): willful killing, torture
or inhuman treatment, including biological experiments, willfully
causing great suffering or serious injury to body or health,
extensive destruction and appropriation of property not justified
by military necessity and carried out unlawlully and wantonly,
compelling a prisoner of war or an inhabitant of an occupied
territory to serve in the forces of the hostile power, willlully
depriving a prisoner of war or an inhabitant of an occupied
territory of the rights of fair and regular trial, taking of hostages
and uniaw{ully deporting or transferring or unlawfully confining
an inhabitant of an occupied territory.

Genocide, crimes against humanity, extrajudicial execu-
tions, enforced disappearances and torture. [t is also now
widely recognized that under international customary law and
general principles of law states may exercise universal jurisdiction
over persons suspected of genocide, crimes against humanity, war
criemes in international armed conflict other than grave breaches
of the Geneva Conventions and war crimes in non-internaticnal
armed conflict, extrajudicial executions, enforced disappearances
and torture, Crimes against humanity are now delined in the Rome
Statute of the International Criminal Court to include the follow-
ing conduct when committed on a widespread or systematic basis:
murder, extermination, enslavement, deportation or forcible
transfer of population, imprisonment or other severe deprivation
of physical liberty in violation of fundamental rules of inter-
national law, torture, rape and other sexual violence, persecution,
enforced disappearance, apartheid and other inhumane acts.

It is also increasingly recognized that states not only have the
power to exercise universal jurisdiction over these crimes, but
also that they have the duty to do so or to extradite suspects to
states willing to exercise jurisdiction. For example, the Conven-
tion against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment (Convention against Torture) adopted in 1984
requires states parties when persons suspected of torture are
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found in their territories to bring them to justice in their own
courts or to extradite them to a state able and willing to do so.

Exercise by national courts of universal jurisdiction over
post-war crimes. For marly years, most states failed to give their
courts such jurisdiction under national law. A number of states,
most notably in Latin America, enacted legislation providing for
universal jurisdiction over certain crimes under international
law committed since the Second World War, including Austria,
Belgium, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica,
Denmark, Ecuador, El Salvador, France, Germany, Guatemala,
Honduras, Mexico, Nicaragua, Norway, Panama, Peru, Spain,
Switzerland, Uruguay and Venezuela. Few of these ever exer-
cised it.

However, in the past few years, beginning with the establish-
ment of the International Criminal Tribunals (or the former Yugo-
slavia and Rwanda (Yugoslavia and Rwanda Tribunals) in 1993 and
1994, states have finally begun 1o fulfil their responsibilities under
international law to enact legislation permitting their courts to -
exercise universal jurisdiction over grave crimes under inter-
national law and to exercise such jurisdiction. Courts in Austria,
Denmark, Germany, the Netherfands, Sweden and Switzerland
have exercised universal jurisdiction over grave crimes under
international law committed in the former Yugoslavia. Courts in
Belgium, France and Switzerland have opened criminal investi-
gations or begun prosecutions related to genocide, crimes against
humanity or war crimes committed in 1994 in Rwanda in response
to Security Council Resolution 978 urging "States to arrest and
detain, in accordance with their national law and relevant stan-
dards of international law, pending prosecution by the Inter-
national Tribunal for Rwanda or by the appropriate national
authorities, persons found within their territory against whom
there is sullicient evidence that they were responsible for acts
within the jurisdiction of the International Tribunal for Rwanda.”

Italy and Switzerland have opened criminal investigations of
torture, extrajudicial executions and enforced disappearances in
Argentina in the 1970% and 1980s. Spatn, as well as Belgium, France
and Switzerland, have sought the extradition [rom the United
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Kingdom of the former head of state of Chile, Augusto Pinochet,
who has been indicted for such crimes. On 24 March 1999, the
United Kingdom's House of Lords held that he was not immune
from criminal prosecution on charges that he was responsible for
torture or conspiracy to torture and the Home Secretary has
permitted the courts to consider the request by Spain for his
extradition on these charges.

The need for states to fill the gap in the Rome Statute by
exercising universal jurisdiction. An overwhelming majority of
states at the Diplomatic Conference in Rome in Junie and July 1998
favored giving the International Criminal Court the same universal
jurisdiction over genocide, crimes against humanity and war
crimes which they themselves have. However, as a result of a last-
minute compromise in an attempt 10 persuade certain states not
to oppose the Court, the Rome $tatute omits such jurisdiction
when the Prosecutor acts based on information from sources
other than the Security Council. Article 12 limits the Court’s
jurisdiction to crimes committed within the territory of a state
party or on its ships and aircralt and to crimes committed by the
nationals of a state party, unless a non-state party makes a special
declaration under that article recognizing the Court’s jurisdiction
over crimes within its territory, on its ships or aircraft or by its
nationals. However, the Security Council, acting pursuant {0
Chapter VI of the United Nations (UN} Charter to maintain or
restore international peace and security or in a case of aggression,
may refer a situation to the Court involving crimes committed in
the territory of a non-state party. ’

The international community must ensure that this gap in
international protection is filled. National legislatures in states
which have signed and ratified the Rome Statute will need to
enact implementing legislation permiiting the surrender of
accused persons to the Court and requiring their authorities to
cooperate with the Court. When enacting such legislation, they
should ensure that national courts can be an effective comple-
ment to the International Criminal Court, not only by defining
the crimes within the Court's jurisdiction as crimes under national
law consistently with definitions in the Rome Statute, but also by
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providing their courts with universal jurisdiction over grave
crimes under international law, including genocide, crimes against
humanity, war crimes; extrajudicial executions, enforced dis-
appearances and torture. Such steps - by reinforcing an integrated
system of investigation and prosecution of crimes under inter-
national law - will help reduce and, eventually, eliminate sale
havens {or those responsible for the worst crimes in the world.

14 principles on the effective exercise
of universal jurisdiction

1. Crimes of universal jurisdiction. States should ensure
that their national courts can exercise universal and other
forms of extraterritorial jurisdiction over grave human
rights violations and abuses and violations of international
humanitarian law.

States should ensure that their national courts exercise universal
jurisdiction on behalf of the international community over grave
crimes under international law when a person suspected of such
crimes is found in their territories or jurisdiction. If they do not do
so, they should extradite the suspect to a state able and willing to
do so or surrender the suspect to an international court with
jurisdiction, When a state [ails to fulfil this responsibility, other
states should request the suspect’s extradition and exercise
universal jurisdiction.

Among the human rights violations and abuses over which
national courts may exercise universal jurisdiction under inter-
national law are genocide, crimes against humanity, war crimes
(whether committed in international or in non-international
armed conllict), other deliberate and arbitrary killings and
hostage-taking, whether these crimes were committed by state or
by non-state actors, such as members ol armed political groups, as
well as extrajudicial executions, "disappearances” and torture.

In defining grave crimes under international law as extra-
territorial crimes under their national criminal law, national
legisiatures should ensure that the crimes are defined in ways
consistent with international law and standards, as reflected in
international instruments such as the Hague Convention (iV)
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Respecting the Laws and Customs of War on land and the
annexed Hague Regulations Respecting the Laws and Customs of
War on Land (1go7), the Nuremberg and Tokyo Charters (1945 and
1946), Allied Control Council Law No. 10 {1945), the Convention on
the Prevention and Punishment of the Crime of Genocide (1948),
the four Geneva Conventions for the Protection of Victims of War
(1949) and their two Additional Protocols (1g77). the Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment {Convention against Torture) (1g84), the UN
Principles on the Effective Prevention and Investigation of Extra-
legal, Arbitrary and Summary Executions {1989), the UN Declara-
tion on the Protection of All Persons from Enforced
Disappearance (1992}, the Dralt Code of Crimes against the Peace
and Security of Mankind {1996) and the Rome Statute of the
International Criminal Court (19gB). In defining these crimes
national legislatures should also take into account the Statutes
and jurisprudence of the Yugoslavia and Rwanda Tribunals.

National legislatures should ensure that under their criminal
law persons will also be liable to prosecution for extraterritorial .
inchoate and ancillary crimes, such as conspiracy to commit
genocide and attempt to commit grave crimes under international
law, direct and public incitement to commit them or complicity in
such crimes. National laws should also fully incorporate the rules
of criminal responsibility of military commanders and civilian
superiors for the conduct of their subordinates.

2. No immunity for persons in official capacity. National
legislatures should ensure that their national courts can
exercise jurisdiction over anyone suspected or accused of
grave crimes under international law, whatever the official
capacity of the suspect or accused at the time of the
alleged crime or any time thereafter.

Any national law authorizing the prosecution of grave crimes
under international law should apply equally to all persons
irrespective of any official or former official capacity, be it head of
state, head or member of government, member of parliament or
other elected or governmental capacity. The Charters of the
Nuremberg and Tokyo Tribunals, the Statutes of the Yugoslavia
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and Rwanda Tribunals and the Rome Statute of the International
Criminal Court have clearly confirmed that courts may exercise
jurisdiction over persons suspected or accused of grave crimes
under international law regardless of the official position or
capacity at the time of the crime or later. The Nuremberg Charter
provided that the official position of a person found guilty of
crimes against humanity or war crimes could not be considered as
a ground for mitigating the penaity.

The UN General Assembly unanimously affirmed in Resolution
g5 (I) on 11 December 1946 “the principles of international law
recognized in the Charter of the Nuremberg Tribunal and the
judegment of the Tribunal®. These principles have been applied by
national, as well as international, courts, most recently in the
decision by the United Kingdom's House of Lords that the former
head of state of Chile, Augusto Pinochet, could be held criminally
responsible by a national court for the crime under international
law of torture.

3. No immunity for past crimes. National legislatures should
ensure that their courts can exercise jurisdiction over
grave crimes under International law no matter when they
occurred.

The internationally recognized principle of nullum crimen sine
Jege (no crime without a prior law), also known as the principle of
legality, is an important principle of substantive criminal law.
However, genocide, crimes against humanity, war crimes and
torture were considered as crimes under general principles ol faw
recognized by the international community before they were
codified. Therefore, national legislatures should ensure that by
law courts have extraterritorial criminal jurisdiction over grave
crimes under international law no matter when committed. As
Article 15 (2) of the International Covenant on Civil and Political
Rights (ICCPR) makes clear, such legislation is fully consistent with
the nullum crimen sine lege principle. That provision states that
nothing in the article prohibiting retrospective punishment "shall
prejudice the trial and punishment of any person for any act or
ornission which, at the time when it was committed, was criminal
according to the general principles of law recognized by the
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community of nations”. Thus, the failure of a state where the
crime under international law took place to have provided at the
time the conduct occurred that it was a crime under national law
does not preclude that state - or any other state exercising
universal jurisdiction on behalf of the international community -
from prosecuting a person accused of the crime.

4. No statutes of limitation. National legislatures should
ensure that there is no time limit on the liability to prose-
cution of a person responsible for grave crimes under
international law.

Itis now generally recognized that time limits found in many

national criminal justice systems for the prosecution of ordinary

crimes under national law do not apply to grave crimes under
international law. Most recently, 120 states voted on 17 July 1998
to adopt the Rome Statute of the International Criminal Court,
which provides in Article 29 that genocide, crimes against human-
ity and war crimes "shall not be subject to any statutes of limita-
tions™. Similarly, the UN Convention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes Against Humanity
(1968) states that these crimes are not subject to any statutes of
limitation regardless when they were committed. Neither the UN
Principles on the Effective Prevention and Punishment of Extra-
legal, Arbitrary and Summary Executions nor the Convention
against Torture contain provisions exempting states from the duty
to bring to justice those responsible for such crimes through
statutes of limitations.

The international community now considers that when
enforced disappearances are committed on a widespread or
systematic basis, they are not subject to statutes of limitations.
Article 29 of the Rome Statute of the International Criminal Court
provides that crimes within the Court's jurisdiction, including
enforced disappearances when committed on a widespread or
systematic basis, are not subject to statutes of limitation, and
Article 17 of the Statute permits the Court to exercise its con-
current jurisdiction when states parties are unable or unwilling
genuinely to investigate or prosecute such crimes. Thus, the
majority of states have rejected as out of date that part of Article
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17 (3) in the UN Declaration on the Protection of All Persons from
Enforced Disappearances which appears to permit statutes of
limitation for enforced disappearances. However, even to the
limited extent that this provision still has any force, it requires
that where statutes of limitations exist they shall be
~commensurate with the extreme seriousness of the offence”, and
Article 17 (2) states that when there are no eflective remedies
available, statutes of limitations "be suspended until these
remedies are re- established”. Moreover, the Declaration also
clearly establishes that “[alcts constituting enforced
disappearances shall be considered a continuing offence
[emphasis added] as long as the perpetrators continue to conceal
the ate and the whereabouts of persons who have disappeared
and these facts remain unclarified” {(Article 1i70)).

5. Superior orders, duress and necessity should not be
permissible defenses. National legislatures should ensure
that persons on trial in national courts for the commission
of grave crimes under international law are only allowed
to assert defenses that are consistent with international
law. Superior orders, duress and necessity should not be
permissible defenses. )

Superior orders should not be allowed as a defense. The Nurem-
berg and Tokyo Charters and the Statutes of the Yugoslavia and
Rwanda Tribunals all exclude superior orders as a defense. Article

.33 (2) of the Rome Statute of the International Criminal Court

provides that "orders to prohibit genocide or crimes against
humanity are manifestly unlawful”, and, therefore, superior orders
are prohibited as a defense with respect to these crimes. Article 33
(1) provides that a superior order does not relieve a person of
criminal responsibility unless three exceptional circumstances are

_ present: “(a) The person was under a legal obligation to obey

orders of the Government or superior in question; (b) The person
did not know the order was unlawful; and {c) The order was not
manifestly unlawful.” Since subordinates-are only required to obey
lawful orders, most military subordinates receive training in
humanitarian law and the conduct within the Court’s jurisdiction
is all manifestly unlawful, the number of situations where superior
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orders could be a defense in the Court to war crimes are likely to
be extremely rare. In any event, this defense is limited to cases
belore the Court and does not affect current international faw
prohibiting superior orders as a defense to war crimes in national
courts or other international courts.

Principle 19 of the UN Principles on the Effective Prevention
and Investigation of Extra-legal, Arbitrary and Summary Execu-
tions states that "an order from a superior officer or a public
authority may not be invoked as a justification [or extra-legal,
arbitrary or summary executions”. Article 6 of the UN Principles
on the Protection of All Persons {rom Enforced Disappearances
provides: "No order or instruction of any public authority, civilian,
military or other, may be invoked to justify an enforced dis-
appearance. Any person receiving such an order or instruction
shall have the right and duty not to obey it.” Similarly, Article 2 (3)
of the Convention against Torture states: "An order from a
superior officer or a public authority may not be invoked as a
justification of torture.”

Duress or coercion {by another person) should also be
excluded as a permissible defense. In many cases, and certainly in
war crimes cases, allowing duress or coercion as a defense would
enable defendants to assert the superior orders defense in
disguise. In many national systems of criminal law duress or
coercion is a permissible defense to ordinary crimes, if the harm
supposedly inflicted by the defendant is less than the serious
bodily harm he or she had to fear. had he or she withstood the
duress or coercion. In cases such as genocide, crimes against
humanity, extrajudicial executions, enforced disappearance and
torture it is hard to conceive how ¢commiiting such crimes could
result in the lesser harm. However, duress or coercion can, in
some cases, be considered as a mitigating circumstance when
determining the appropriate sentence for such grave crimes,

No circumstances such as state of war, state of siege or any
other state of public emergency shoutd exempt persons who have
committed grave crimes under international law from criminal
responsibility on the ground of necessity. This principle is
recogriized in provisions of a number of instruments, including
Article 2 (2) of the Convention against Torture, Article 7 of the UN
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Declaration on the Effective Protection of All Persons from
Enforced Disappearances and Article 19 of the UN Principles on
the Effective Prevention and Punishment of Extra-legal, Arbitrary
and Summary Executions.

6. National laws and decisions designed to shield persons
from prosecution cannot bind courts in other countries.
National legislatures should ensure that national courts
are allowed to exercise jurisdiction over grave crimes
under international law in cases where the suspects or
accused were shielded from justice in any other national
jurisdiction.

The international community as a whole has a legitimate interest
in the prosecution of grave crimes under international law in
order to deter the commission of such crimes in the [uture, to
punish the commission of these crimes in the past and in order to
contribute to the redress for victims. Indeed, each state has a duty
to do so on behalf of the entire internationa! community. There-
fore, when one state fails to fulfil its duty to bring those respon-
sible for such crimes to justice, other states have a responsibility
to act. Just as international courts are under no obligation to
respect decisions of the judicial, executive or legislative branch of
government in a national jurisdiction aimed at shielding perpe-
trators of these crimes from justice by amnesties, sham criminal
procedures or any other schemes or decisions, no national court
exercising extraterritorial jurisdiction over such crimes is under
an obligation to respect such steps in other jurisdictions to
frustrate international justice.

Bringing perpetrators to justice who were shielded rom justice
in another national jurisdiction is fully consistent with the ne bis
in idem principle (the prohibition of double jeopardy) that no one
should be brought to trial or should be punished for the same
crime twice in the same jurisdiction. As the Human Rights Com-
mittee, a body of experts established under the ICCPR to menitor
implementation of that treaty has explained, Article 14 (7} of the
ICCPR "does not guarantee non bis in idem with regard to the
national jurisdictions ol two or more States. The Committee
observes that this provision prohibits double jeopardy only with
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regard to an offence adjudicated in a given State.” (A.P. v. ftaly,
NO. 20471986, 2 November 1987, 2 Selected Decisions of the
Human Rights Committee under the Optional Protocol 67, U.N.
Doc. CCPR/C/OP/2, UN. Sales No. E.89.XIV.1). The International
Law Commission, a body of experts established by the UN General
Assembly to codify and progressively develop international law,
has declared that “international law [does] not make it an
obligation for States to recognize a criminal judgement handed
down in a foreign State™ and that where a national judicial system .,
has not functioned independently or impartially or where the
proceedings were designed to shield the accused from inter-
national criminal responsibility, "the international community
should not be reguired to recognize a decision that is the result of
such a serious transgression of the criminal justice process”
{Report of the International Law Commission’s 48th session—6
May to 26 July 1996, U.N. Doc. A/51/10, 1996, p. 67). Provisions in
the Statutes of the Yugoslavia and Rwanda tribunals and the Rome
Statute of the International Criminal Court which permit inter-
national courts to try persons who have been acquitted by
national courts in sham proceedings or where other national
decisions have shielded suspects or the accused from inter-
national justice for grave crimes under international law are,
therelore, fully consistent with international law guaranteeing the
right to fair trial.

7. No political interference. Decisions to start or stop

an investigation or prosecution of grave crimes under
international law should be made only by the prosecutor,
subject to appropriate judicial scrutiny which does not
impair the prosecutor's independence, based solely on
legal considerations, without any outside interference.
Decisions to start, continue or stop investigations or prosecu-
tions should be made on the basis of independence and
impartiality. As Guideline 14 of the UN Guidelines on the Role

of Prosecutors makes clear, "Prosecutors shall not initiate

or continue prosecution, or shall make every effort to stay
proceedings, when an impartial investigation shows the charge
to be unfounded.” Moreover, Guidelines 13 {a) and (b) provide that
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decisions to initiate or continue prosecutions should be [ree
from political, social, religious, racial, cultural, sexual or any
other kind of discrimination and should be guided by inter-
national obligations of the state to bring, and to help bring,
perpetrators of serious violations of human rights and inter-
national humanitarian law to justice, the interests of the inter-
national community as a whole and the interests of the victims
of the alleged crimes.

8. Grave crimes under international law must be investi-
gated and prosecuted without waiting for complaints of
victims or others with a sufficient interest. National
legislatures should ensure that national law requires
national authorities exercising universal jurisdiction to
investigate grave crimes under international law and,
where there is sufficient admissible evidence, to prosecute,
without waiting for a complaint by a victim or any other
person with a sufficient interest in the case.

The duty o bring to justice on behall of the international com-
munity those responsible for grave crimes under international law
requires that states not place unnecessary obstacles in the way of
a prosecution. For example, there should be no unnecessary
thresholds such as a requiremerit that an investigation or prose- '
cution can only start after a complaint by a victim or someone
else with a sufficient interest in the case. If there is sufficient
evidence to start an investigation or sufficient admissible evi-
dence to commence a prosecution, then the investigation or
prosecution should proceed. Only in an exceptional case would it
ever be in the interest of justice, which includes the interests of
victims, not to proceed in such circumstances.

9. Internationally recognized guarantees for fair trials.
National legislatures should ensure that criminal procedure
codes guarantee persons suspected or accused of grave
crimes under international law all rights necessary to
ensure that their trials will be fair and prompt in strict
accordance with international law and standards for fair
trials. All branches of government, including the police,
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prosecutor and judges, must ensure that these rights are
fully respected.

Suspects and accused must be accorded alt rights to a fair and
prompt trial recognized in international law and standards. These
rights are recognized in provisions of a broad range of international
instruments, including Articles g, 10 and 11 of the Universal Declara-
tion of Human Rights, Articles g, 14 and 15 of the ICCPR, the UN
Standard Minimum Rules for the Treatment of Prisoners, the UN
Body of Principles lor the Protection of All Persons under Any
Form of Detention or Imprisonment (1988), Articles 7 and 15 of the
Convention against Torture, the UN Basic Principles on the Inde-
pendence of the Judiciary, the UN Guidelines on the Role of the
Prosecutors and the UN Basic Principles on the Role of Lawyers.
These rights are also recognized in the Rome Statute of the [nter-
national Criminal Court and the Statutes and Rules of Procedure
and Evidence of the Yugoslavia and Rwanda Tribunals, as well as
in the Geneva Conventions and their Protecols.

When a suspect or an accused is facing trial in a foreign juris-
diction it is essential that he or she receive translation and inter-
pretation in a language he or she fully understands and speaks in
every stage of the proceedings. during questioning as a suspect
and from the moment he or she is detained. The right to transla-
tion and interpretation is part of the right to prepare a defense.

Suspects and accused have the right to legal assistance of their
own choice at all stages of the criminal proceedings, from the
moment they are questioned as a suspect or detained. When a
suspect is detained in a jurisdiction outside his or her own
country, the suspect must be notified of his or her right to con-
sutar assistance, in accordance with the Vienna Convention on
Consular Relations and Principle 16 {2) of the Body of Principles
{or the Protection of All Persons under Any Form of Detention or
Imprisonment. The latter provision states that if the personis a
refugee or is otherwise under the protection of an international
organization, he or she must be notified of the right to communi-
cate with the competent international organization.

To ensure that the right to be tried in one’s presence, recog-
nized in Article 14 3} {(d) of the ICCPR, is fully respected and the
judgments of courts are implemented, national legislatures should
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ensure that legislation does not permit trials in absentiain cases
of grave crimes under international law. Neither the Rome Statute
of the International Criminal Court nor the Statutes of the Yugo-
slavia and Rwanda Tribunals provide for trials in absentia.

10. Public trials in the presence of international monitors.
To ensure that justice is not only done but also seen to be
done, intergovernmental and non-governmental organ-
izations should be permitted by the competent national
authorities to attend and monitor the trials of persons
accused of grave crimes under international law.

The presence and the public reports by international monitors of
the trials of persons accused of grave crimes under international
law will clearly demonstrate that the fair prosecution of these
crimes is of interest 1o the international community as a whole.
The presence and reports of these monitors will also help to
ensure that the prosecution of these crimes will not go unnoticed
by victims, witnesses and others in the country where the crimes
were committed. The presence and reports of international
monitors at a public trial serves the fundamental principle of
criminal law that justice must not only be done, but be seen to be
done, by helping to ensure that the international community
trusts and respects the integrity and fairness of the proceedings,
verdicts and sentences. When trials are {air and prompt, then the
presence of international monitors can assist international
criminal courts in determining that there will be no need to
exercise their concurrent jurisdiction over such crimes. Therefore,
courts should invite intergovernmental and non-governmental
organizations to observe such trials.

11. The interests of victims, witntesses and their families must
be taken into account. National courts must protect victims,
witnesses and their families. Investigation of crimes must
take into account the special interests of vulnerable victims
and witnesses, including women and children. Courts must
award appropriate redress to victims and their families.
States must take effective security measures to protect victims,
witnesses and their families from reprisals. These measures should
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encompass protection before, during and after the trial until that
security threat ends. Since investigation and prosecution of grave
crimes under international law is a responsibility of the entire
international community, all states should assist each other in
protecting victims and witnesses, including through relocation
programs. Protection measures must not, however, prejudice the
rights of suspects and accused 1o a [air trial, including the right to
cross-examine witnesses. )

Special measures are needed to deal with the particular
demands of investigating, prosecuting and judging crimes involv-
ing violence against women, including rape and other forms of
sexual violence. Wormen who have suffered such violence may be
reluctant to come forward to testify. Prosecutors must ensure that
investigators have expertise in a sensitive manner. Investigations
must be conducted in a manner which does not cause unnecessary
trauma to the victims and their families. Investigation and prose-
cution of crimes against children and members of other vulnerable
groups also will require a special sensitivity and expertise.

Courts must award victims and their families with adequate
redress. Such redress should include restitution, compensation,
rehabilitation, satisfaction and guarantees of non-repetition.

12. No death penalty or other cruel, inhuman or degrading
punishment. National legislatures should ensure that grave
crimes under international law are not punishable by the
death penalty or any other cruel, inhuman or degrading
punishment.

Amnesty International believes that the death penalty violates the
right to life guaranteed by Article 3 of the Universal Declaration of
Human Rights and is the ultimate form of cruel, inhuman and
degrading punishment prohibited by Article s of that Declaration.
It should never be imposed for any crime, no matter how serious.
Indeed, the Rome Statute of the tnternational Criminai Court and
the Statutes of the Yugoslavia and Rwanda Tribunals exclude this
penalty for the worst crimes in the world: genocide, crimes against
humanity and war crimes. National legislatures should also ensure
that prison sentences are served in facilities and under conditions
that meet the international standards for the protection of persons
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in detention such as the UN Standard Minimum Rules for the
Treatment of Prisoners and the UN Body of Principles for the
Protection of All Persons under Any Form of Detention or
Imprisonment. To ensure that the treatment in prison of those
convicted for grave crimes under international law is in
accerdance with international standards on the treatment of
prisoners, international monitors, as well as the consul of the
convicted person’s state, should be allowed regular, unrestricted
and cenfidential access to the convicted person.

13. International cooperation in investigation and prose-
cution. States must fully cooperate with investigations and
prosecutibns by the competent authorities of other states
exercising universal jurisdiction over grave crimes under
international law.

The UN General Assembly has declared that all states must assist
each other in bringing to justice those responsible for grave
crimes under international law. In Resolution 3074 (XXVII]) of

3 December 1973 it adop1ed the Principles of International Co-
opetation in the Detection, Arrest, Extradition and Punishment of
Persons Guilty of War Crimes and Crimes against Humanity which
define the scope of these responsibilities in detail. In addition,
states parties under the Convention on the Prevention and
Punishment of the Crime of Genocide, the Geneva Conventions for
the Protection of Victims of War and their First Additional Proto-
col, and the UN Convention against Torture are required 1o assist
each other in bringing those responsible for genocide, war crimes,
and torture to justice. The UN Principles on the Effective Preven-
tion and Investigation of Extra-legal, Arbitrary and Summary
Executions and the UN Declaration on the Protection of All
Persons from Enforced Disappearance require states to cooperate
with other states by extraditing persons accused of extrajudicial
executions or enforced disappeararces if they do not bring them
to justice in their own courts.

National legislatures should ensure that the competent
authorities are required under national law to assist the authori-
ties of other states in investigations and prosecutions of grave
crimes under international law, provided that such proceedings
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are in accordance with international law and standards and
exclude the death penalty and other cruel, inhuman or degrading
punishment. Such assislance should include the identification and
location of persons, the taking of testimony and the production of
evidence, the service of documents, the arrest or detention of
persons and the extradition of accused persons.

14. Effective training of judges, prosecutors, investigators
and defense Iawyers. National legislatures should ensure
that judges, prosecutors and investigators receive effective
training in human rights [aw, international humanitarian
law and international criminal law.

They should be trained concerning the practical implementation
of relevant international instruments, state obligations deriving
from these instruments and customary law, as well as the relevant
jurisprudence of tribunals and courts in other national and
international jurisdictions.

Judges, prosecutors, investigators and defense lawyers should
also receive proper training in culturally sensitive methods of
investigation and in methods of investigating and prosecuting
grave crimes under international law against women, children
and other persons from vulnerable groups.
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Appendix 3

Response of the National Security Unit

of the U.S. Immigration and Naturalization
Service to questionnaire submitted by
Amnesty International USA

In June zoo1, Amnesty International USA sent a questionnaire 10 a
number of offices within the U.S. Department of Justice, including the
Terrorism and Violenr Crimes Section, the Office of Special Investi-
gations, and the National Security Law Division and the National
Security Unit of the Immigration and Naturalization Service. The
aim of the questionnaire was to clarify the role and procedures of
these offices in identifying and prosecuting human rights abusers.
Only the National Security Unit responded. The answers, sub-
mitted on September 6, 2001, by Walter D. Cadman, Director

of the National Security Unit, are reprinted in their entirety.

U.S. Immigration and Naturalization Service
National Security Unit

1. Please define the specific mandate of the National
Security Unit.

The National Security Unit (NSU) is a component within the
Investigations Division of the Office of Field Operations, Immi-
gration and Naturalization Service (INS). The NSU is responsible
for three areas of jurisdiction: human rights violations (with the
exception of World War Il Nazi matters); international terrorism;
and foreign counterintelligence. . ‘

[For your information, there are very few of the latter type
of case; most of the NSU's workload involves terrorism or human
rights abuse—in nearly equal numbers. We also find that a
number of cases are "crossover” investigations. For instance,
the Front for Islamic Salvation in Algeria has been known to
conduct both acts of terrorism and persecution. This is also true
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of individuals suspected of affiliation with the Mujahedeen-e-Khalg,
an [ranian opposition terrorist organization with ties to the lragi
regime of Saddam Hussein. Finally, it is often true of counter-
intelligene cases in which the suspect was an officer or agent

in a foreign government security apparatus known to engage in
systematic persecution.]

The NSU establishes policy and procedure in the three
specified areas, subject to approval of the INS Commissioner
and executive stafl. NSU monitors and, as required, directs
the conduct of field enforcement operations in these areas
of responsibility.

The NSU oversees INS participation in Joint Terrorism Task
Force (JTTF) activities nationwide. This is significant because
it is ordinarily those agents who are charged with conducting
the fieldwork involving human rights abuse investigations.
(This is true in both the INS and the FBI, which assigns modern
day war crimes work to its International Terrorism Operations
Section {ITOS) at Headquarters and to its JTTF agents in
field locations.)

Working with its counterpart legal unit within the INS
General Counsel's Office (the National Security Law Division,
or "NSLD"), the NSU reviews all charging documents prepared
by field offices in which they propose to allege violations
of Immigration and Nationality Act (INA) provisions relating
1o persecution, terrorism or espionage. Both entities also
act as the filtering units for receipt, dissemination and
approval for presentation as evidence, of sensitive security
information to be used in removal proceedings in any
case nationwide.

The NSU routinely interacts with INS inspectors at ports of
entry in its role of overseeing lookouts associated with human
rights viclators.

And, finally, the NSU oversees special projects with a
national security nexus, such as the 1998 processing and vetting
of Kosovar refugees in Macedonia and, more recently, through
assignment of agents to the UN Task Force which conducted
investigations into corruption and malfeasance at the refugee
camps in Kenya.
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2. How large is the National Security Unit in terms of
staffing and funding?

Headquarters

In Fiscal Year (FY) zom, the NSU received Congressionally
approved and funded enhancements. We are currently staffing
several vacancies. When fully stalfed, we will maintain a
Headquarters complement of approximately 25 employees: a
director, a deputy director, six special agents, five immigration
officers, six intelligence research analysts and several support
personnel—all dedicated to our specific mandate.

An additional three NSU special agents are assigned full-
time to the FBI's ITOS, where they conduct liaison on all
matters of terrorism and war crimes / human rights abuse
offenses. Discussions are underway for the detail of a [ulltime

" NSU stalf officer to the Department of State’s Office of War

Crimes Issues.

Regions

Beyond the positions mentioned immediately above, the FY o1
authorization provided funding and positions which are in the
personnel hiring process, that will be used to create three regional
coordinator positions—one coordinator per existing region
(Eastern, Ceniral and Western). Those coordinators will be
directly responsible for acting as the bridge between headquarters
NSU stafl and field agents at locations Servicewide, domestically
and abroad.

Domestic Field Offices

The FY o1 budget allocation provided authorization and [unding
for additional field INS positions to be used to augment current
JTTF investigative efforts nationwide. As of October 2001, 72 IN5
Special Agents will represent INS at all JTTF designated cities.
These agents have primary responsibility for investigating per-
secutor, terrorist and foreign counterinteliigence cases (there are
very, very few of the latter types of case). In cities in which there
is no JTTF presence, INS policy and procedure require field offices
designate a primary investigative point of contact for matters
involving human rights abuse or terrorism.
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Overseas Field Offices

INS maintains three district offices abroad: Rome, Bangkok and
Mexico City. Each of these districts, in {urn, maintains numercus
suboffices in various cities throughout the globe. While our
overseas enforcement presence is modest, the NSU and INS's
International Affairs Enforcement Branch (a separate component)
are capable of deploying, and have deployed, agents to foreign
sites to conduct in-theater investigations as the necessity and
occasion have arisen. Such deployments are conducted, however,
only upon receipt of country clearance via the United States
Ambassador charged with responsibility lor the location in which
the agents propose to conduct their work,

3. What procedures does the NSU currently have in place in
order to identify potenttal human rights abusers?
We recognize that no system is foolproof in today's world of
unsettled conditions, record refugee flows, ready access to false
identity documenits, and unprecedented access to international
travel. But the INS is determined that human rights abusers will
not use the United States as their safe haven. To this end, in the
past 3—4 years, we have developed a Servicewide set of pro-
cedures designed to focus INS” ability to detect, investigate,
apprehend and prosecute human rights abusers.

As the result of the high priority INS places on human
rights abuse cases, INS Field Operaticns issued a series of
policy memoranda in 1997 and 1999, outlining standard
operating procedures for the handling of 'special interest’
cases, which include those in the human rights abuse category.
Any case identified as involving a potential human rights
abuser or persecutor is reported to the NSU. Field offices are
required to notify the NSU by forwarding a report of all avail-
able information.

INS is in a unique position to use its extensive personnel
resources and expertise to target human rights abusers. There
are now approximately 30,000 employees within all components
of the INS. Officers specializing in refugee processing, inspections,
border enforcement, asylum adjudications, examinations, criminal
investigations, document forensics, detention and removals, along
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with attorneys with expertise in immigration law, all playa
significant role in targeting human rights abusers.

The NSU has sponsored yearly training conlerences for INS
investigators responsible for human rights abuse cases. The NSLD
has done likewise. Representatives from private organizations,
such as the Center for Justice and Accountability (CJA) have made
presentations describing their experiences with victims of human
rights abuse. These conferences reinforce the priority of these
cases and ensure that agents and attorneys have the most up-to-
date information available.

Domestic efforts

The INS generally encounters potential human rights abusers
during the immigration process—refugee screening, initial
inspection at the border, application for asylum or another benefit
or during removal proceedings, and sometimes via information
received from interested third parties. In many cases, human
rights abusers conceal their identities and their pasts in order to
acquire immigration status. Il information arises indicating that
such individuals have been granted immigration status through
fraud, misrepresentation or otherwise illegal acts, thorough
investigations are conducted.

Working with the NSU, the INS Asylum program has developed
and promulgated a standard operating procedure that facilitates
the early identification, detection and subsequent referral and
investigation ol human rights abuser cases.

But, of course, in addition to those human rights abuse cases
that derive from application for a host of immigration benelits,
investigations are also generated by a variety of {ield enforcement
activities, including apprehension at a port of entry, between the
ports of entry at the border, or arrest in the interior of the United
States. The NSU works formally and informally with other law
enforcement and intelligence agencies at the federal, state and
local levels to obtain information about alleged human rights
abusers who are in, or evidence an intent to come to, the United
States. This communication and information exchange has
facilitated our investigation and pursuit of human rights abusers.
The INS and the FBi have signed a Memarandum of Understanding
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(MOW) regarding the investigation and prosecution of human
rights abuse crimes. The MOU promotes the elfective and efficient
investigation and prosecution of human rights abusers by setting
out procedures to be followed and the respective responsibilities
of each agency.

The INS also maintains contact with several non-governmental
organizations and interested third parties that have provided lead
information regarding alleged human rights abusers and
persecutors in the United States.

Internationally

The NSU works closely with the INS Office of International Affairs
{which has oversight of the INS Refugee and Asylum Programs and
the overseas INS District offices), to ensure that aliens who have
committed human rights abuses abroad do not receive immi-
gration benefits. Screening and pre-processing of relugees is
completed overseas with the objective of ensuring that protection
is denied to ineligible refugee applicants who have engaged in
human rights abuse or persecution. Both NSU and the NSLD
continue to work with officers in the Refugee Program to develop
innovative ways to screen out those who are barred by inter-
national convention and law, consistent with the generous
humanitarian nature of our refugee program.

We have also engaged in unprecedented joint efforts with
other governments, such as Canada, and with international
tribunals. For instance, the INS has signed a Statement of
Mutual Understanding with Canada that sets out policies and
procedures for the exchange ol information between the two
countries. This sharing ol information allows the [NS to detect,
apprehend and remove human rights abusers who may have
come to the attention of the Canadian Government and then
fled to the U.S. to evade apprehension in that country, We can
directly attribute several cases to lead information provided by
Canadian authorities.

INS is currently engaged in negotiations with the International
Criminal Tribunal for the Former Yugoslavia (ICTY), with an eye
toward establishing a formal MOU on the exchange of information
and provision of other assistance to the tribunal in its work.
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Recently, after consultations with the NSU and the N5LD, the
Rwandan Government has agreed to permit INS to develop and
provide training for Rwandan officers to assist them in the
detection of human rights abusers.

Technological efforts .

As a method to provide current information to INS field officers on
human rights abuse topical and operational issues, the NSU
established a NSU Bulletin Board that is accessible via the internal
INS automation system. The NSU Bulletin Board lists monographs
and reports on organizations that are engaged in persecution and
other relevant matters consistent with the NSU mandate.

4. What channels exist for someone to bring allegations
against a potential human rights abuser before the National
Security Unit? How are these publicized?

The NSU has recently contracted for the production of a pro-
fessional video outlining the INS role in the targeting and investi-
gation of human rights perpetrators. When completed, we
anficipate the distribution of this video to a variety of human
rights organizations to increase their awareness of INS’ commit-
ment to deny human rights abusers safe haven in the United
States.

We readily acknowledge that much more can and should be
done 1o publicize lederal government efforts. For example, at
present no U.S. government agency—nor any of them (us) acting in
concert—has undertaken anything akin to a toll-free "1-800"
telephone line or the like by which complaints might be made.

5. How many cases have been referred to the National
Security Unit by such external entities such as the Center
for Justice and Accountabhility and International
Educational Missions?

We cannot answer the question, because we do not categorize any
cases {in the NSU or elsewhere within INS Investigations) on the
basis of the source of the predicating information. There are three
items we can state with certitude, though: First, we find our
contacts with such entities invaluable. Second, we do receive
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information of first impression from these entities and through
their contacts with various refugee and migrant comimunities.
Third, even when we receive referral from such an entity on an
individual of whom we are already aware, it is helpful to be aware
of the secondary referral, and to be able to "triangulate™ in on
other avenues of information, testimony and evidence to which
we might not otherwise be privy.

6. What initially triggers an investigation into possible
human rights violators by the National Security Unit?
To be exact, the National Security Unit is responsible for coordi-
nating investigations into possible human rights violators, which
are conducted by INS field agents located nationwide. Most of the
field agents handling these cases work under the auspices of the
JTTFs. When necessary, we engage the support of non-JTTf special
agents to conduct investigations. And, when necessary, we
dispatch agents on our own staff to supervise or, on rare
occasions, even to conduct investigative activities.

Human rights abuser allegations come to our attention through
a variety of sources—not the least of which is internal referral, as
a suspect works his or her way through the immigration process.
However, we have received leads and referrals from NGOs, other
governments, international tribunals, receipt of anonymous
letters, and even through admissions against interest by an
individual (for a variety of reasons, the two primary being to purge
the conscience of past crimes, or in the mistaken belief that
admitting to affiliation with a particular group or organization
guarantees a benelit grant when in fact it signals a need for
further inquiry).

7. What criteria must be met before a full investigation is
undertaken by the National Security Unit?

There must be reasonable grounds to believe that a viclation of
the administrative provisions of the INA, ar of lederal criminal
statutes, has occurred. Often, a limited inquiry may be initiated,
short of a full investigation, in order to determine whether the full
investigation is warranted. Such an inquiry might be as simple as
autornated index checks of INS or other databases, or it could be
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more complex and consist of preliminary interviews with potential
witnesses or cooperating sources or other, similar activity.

8. How many cases has the National Security Unit
investigated?

We have not kept such statistics for a long period of time. The NSU
itself only came into being in late 19g7, and took on the task of

_ human rights abuse oversight in 1998. With that in mind: to date,

we have received 193 human rights abuse case relerrals. [ caution,
though, that (a) this is a Mluid number subject to daily change, and
(b) the number refers solely to human rights abusers, not those
"crossover” style cases described earlier who may have been
categorized in one of the other two types of cases, but in [act also
meet the statutory definition of persecutor found in the [NA.

9. What percentage of these cases have resulted in the
removal or exclusion of a human rights abusers from the
United States?

By our count, nearly three dozen have been removed since we
assumed oversight for these cases. Most of the cases described above
are still within the U.S.—but, it is important to note that at least
halfl of them have also been referred to an Immigration Judge and
thus the expulsion process has been initiated. It is not unusual (or
such proceedings to last two or more years, and the issues can be
incredibly complex—including adjudication of Convention Against
Torture {CAT) claims made by respondents upon a finding of
removability. As you are probably aware, under immigration law
and regulation (and consistent with the convention), there is no
bar to applicability of CAT relief, even for former persecutors.

Qur experience to date is consistent with the length of many
ol the proceedings brought forward by the Office of Special
Investigations (051} in Nazi cases. In the span of the 20+ years of
QS1's existence, they have effected the removal of approximately
65 individuals. '

In addition to the removals, though, it is important to note that
INS has achieved several federal felony convictions of known
human rights abusers {or a variety of criminal acts, including fraud
and false statements. In addition, two are pending trial.
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10. How many cases does the National Security Unit
currently have pending? )
See the response to item B above.

11. What is the National Security Unit's estimate of how
many alleged human rights abusers are currently residing
within the United States?

We cannot say. We are aware of various estimates, some of which
extrapolate from the Canadian model to arrive at a U.S. figure.
Those estimates may rely, at least in part, on assumptions of
parallels between the two countries’ immigration and benefits
systems that are not entirely comparable. What is clear, though, is
the INS's responsibility to ensure that, as an agency, we work
systemically and thoroughly to ensure that whenever and
wherever humanly possible, human rights abusers are screened
out of our benefits processes, denied entry, and expelled when
found.

12. In the opinion of the National Security Unit, what steps
need to be taken in order to more effectively investigate
and bring human rights perpetrators to justice?
Presentimmigration law does not provide the INS with the
necessary tools to remove individuals [rom the United States,
even when they have allegedly committed acts considered to be
atrocious human rights abuse. Currently, only three types of
human rights abuse prevent someone from éntering or remaining
in the United States—genocide, severe violations of religious
freedom and Nazi persecution. Thus, we often rely on charging
alternative immigration violations against human rights abusers,
and then present evidence of their persecution in the context of
applications for relief from removal in the course of the hearings.
The INS has drafted comprehensive human rights abuse
legislation that is currently awaiting approval of the Attorney
General. It is similar 10 a legislative package that was provided to
the last Congress, but not acted upon prior to adjournment. With
concurrence of the Attorney General and the Administration, the
proposed legislation will provide lor additional grounds of
inadmissibility and removability related to human rights abuse
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that will strengthen our immigration laws and enhance our efforts’

to pursue those individuals who do not deserve or qualify for
immigration benefits.

1t is also possible that existing federal criminal laws (such as
the genocide and torture statutes presentiy found in Title 18 of the
United States Code) might benelfit from amending language to
expand their scope.

In a non-legislative vein, we believe it is important to continue
and to expand the work we have begun in the arena of establish-
ing linkages with other partners, public and private, domestic
and international, in this important work. One of the most critical,
yet difficult, areas to confront is the dearth of a systematic
method of information exchange among and between entities.
This difficulty is often compounded, from our viewpoint, by the
need to maintain case confidentiality without appearing to our
partners as being uncooperative.

13. What does the National Security Unit feel should be the
prime objective of the United States in holding human
rights perpetrators accountable?

We are not well poised to speak for the entire government or the
Administration. We strongly endorse bringing perpetrators to

~ justice through criminal sanction, whenever possible. The first,

best method of accomplishing this is in their country of nativity
and citizenship—but we recognize that country conditions, or the
continuing existence of certain brutal regimes often preclude this.
We also recognize that some countries seek, but fail to meet US.
judicial standards for, extradition of indicted persecutors.

Where they exist, we also strongly endorse the work of inter-
nationally constituted criminal tribunals such as the ICTY. Some-
times, though, as you are aware, this 100 is a cul-de-sac for lack of
evidence, or because such tribunals are not adequately staffed to
handle lower-level perpetrators, or large numbers of indictees.

When these mechanisms fail, then we {ook to prosecute within
the United States—first and foremost, to determine whether a
charge can be brought for the crime itself, such as torture. There
are many reasons why this has not occurred to date, butitis
not for lack of effort on our part. When this alternative is also
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foreclosed for lack of evidence, or because the crime occurred
prior to enactment of the implementing U.S. statute, then we seek
to investigate, arrest and charge criminally for other felony
violations as | have described earlier. (Some would call this the "Al
Capone” theory of law enforcement. You wili recall that Capone
was never convicted for murder or racketeering; he was sent to
prison for income tax evasion.)

When all else fails, then our alternative Is to seek removal of
the individual from the U.S. under the existing administrative
expulsion mechanisms found in the INA.

14. What approaches or policy choices does the National
Security Unit feel can best accomplish those goals?

We have already explained our desire for amending legislation.
We have described our outreach efforts, both with domestic and
international investigative and law enforcement organizations.
We think that both our policy and our approaches are sound, but
we recognize that many of the decisions required to effect them
are beyond the scope of our unit, and even of our agency. Many of
these matters must be fully considered by the Administration and
by the Congress before further action will occur.

15. Since the United States government has yet to seek
either the prosecution or extradition for prosecution of an
alleged torturer, but is making effort to deport them
through sweeps like Operation Home Run, are we to
understand that deportation (as opposed to prosecution or
extradition for prosecution) is the primary objective of the
United States government policy with regard to holding
perpetrators accountable?

No, this would be an inaccurate presumption. Please refer back to
our response to question number 13. It is important to state for the
record that the INS, the FBI and the Justice Department all feel
strongly that prosecution for torture offenses is an imporiant
arsenal in the federal toolkit. However, such a prosecution will be
a case of first impression, and those charged with criminal
prosecution oversight (as distinguished from investigative
oversight, such as the NSU exercises) feel strongly that the initial
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case presentations must be strong enough to face trial, appellate
and constitutional challenges. INS, working alorie and in concert
with the FBI, will continue our investigative efforts to their logical
conclusions in each and every case that arises. We cannot,
however, substitute our judgment for the prosecuting attorneys.

16. Does the National Security Unit provide regular
reports? If so to whom, and what statistical information is
available in those reports? If possible, please provide
Amnesty International with a copy of any such reports.
The NSU has produced no past reports of the sort you mean. We
have issued internal reports on human rights abusers and
background information on human rights violations that are of
assistance 1o INS field officers. Generally, reports produced by the
NSU are endorsed Limited Official Use/Law Enlorcement Sensitive
and must be protected from unauthorized disclosure. With the
granted increase in analytical staffing, we anticipate that addi-
tionai reports will be developed on various organizations or
regimes involved in human rights violations. You may also be
interested to know that we often avail ourselves of reports issued
by Amnesty International and Human Rights Watch.

We do, however, hope to produce a report of accomplishments
of the type you request in the intermediate future. You may be
assured of receiving a copy when completed.
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Appendix 4

Resources for torture victims

ACCESS Psychosocial Rehabilitation Center
Talib Kafaji

5489 Schaefer

Dearborn, Ml 48126

Phone: 313/945-8930

Fax: 313/945-8933

Email: tkafaji@accesscommunity.org

Advocates {or Survivors of Torture and Trauma
Karen Hanscom

PO Boxsb4s

Baltimore, MD 21210

Phone: 410/467-7664

Fax: 41074671744

Email: kIhaige.org

Amigos de los Sobrevivientes
German Nieto-Maquehue

PO Box 50473

Eugene, OR 97405

Phone: 541/484-2450

Fax: 54t/485-7293

Email: amigosaefn.org

Bellevue/NYU Program for Survivors of Torture
Allen Keller

NYU School of Medicine

¢/o Division of Primary Care Internal Medicine
550 1St Ave

New York, NY 10016

Phone: 212/263-8269

Fax: 212/263-8234

Email: ask4s@aol.com
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Boston Center for Refugee Health & Human Rights
Lin Piwowarczyk

Boston Medical Center

Dowling 7

1 Boston Medical Center Place

Boston, MA 02118

Phone: 617/414-5082

Fax: 617/414-6855

Email: piwoabu.edu

Catholic Social Services of Central and Northern Arizona
Mary Menacker

1610 Camelback Road

Phoenix, AZ 85015

Phone: 602/997-6105 X.331

Email: mmenackeradiocesephoenix.org

Center for Survivors of Torture
Gerald Gray

2400 Moorpark Ave.

San Jose, CA gs5128

Phone: 408/975-2750 x.250

Fax: 408/975-2745
Email: gerald.gray@aaci.org

Center for Survivors of Torture and War Trauma
Jean Abbott

1077 S Newsstead

St. Louis, MO 63110

Phone: 314/371-6500

Fax: 314/371-6510

Email: abbott4400@ao0l.com

Center for the Prevention and Resolution of Violence
Amy Shubitz

317 W 23rd St.

Tucson, AZ 85713

Phone: 520/628-7525

Fax: 520/295-0116

Email: ashubitz@aol com
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Cross Cultural Counseling Center
Sara Kahn

International [nstitute of New Jersey
880 Bergen Avenue, sth Floor
Jersey City, N} 07306

Phone: 201/653-3888 x12

Fax: 20i/963-0252

Email: skahnaiinj.org

Doctors of the World

Maki Katoh

175 West Broadway, 4th Floor
New York, NY 10012

Phone: 212/226-98g0 x230
Fax: 212/226-7026

Email: katohmadowusa.org

F.LR.S.T. Project, Inc.
Maria Prendes-Lintel
1550 S 7oth St

Suite 201

Lincoln, NE 68s10
Phone: 402/488-6760
Fax: 402/488-6742
Email: mlintel@aol.com

Fiorida Center for Survivors of Torture
Faina Sakovich

407 S Arcturus

Clearwater, FL 33765

Phone: 727/298-2749 x22

Fax: 727/535-4774

Email: refugeemha@yahoo.com

Harvard Program in Relugee Trauma
Richard Mollica

2z Putnam Ave

Cambridge, MA 02139

Phone: 617/876-7879

Fax: 617/876-2360

Ermail: rmollica@partners.org
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Institute for the Study of Psychosocial Trauma
Carlos Gonsalves

Kaiser Permanente Child Psychiatry Clinic -
900 Lafayette 5t. *200

Santa Clara, CA 95050

Phone: 408/342-6545

Fax 408/342-6540

Email: cjgonsaspeakeasy.net

International Survivors Center
Westy Egmont ‘
¢/¢ International Institute of Boston
One Milk Street

Boston, MA 02109

Phone: 617/695-9990

Fax: 617/695-919t

Email: wegmontaiiboston.org

Jewish Family Services of Columbus
Beth Gerber

nsi College Avenue

Columbus, OH 431209

Phone: 614/231-18g90 X119

Email: bgerberajfscolumbus.org

Khmer Health Advocates
Mary Scully

29 Shadow Lane

W Hartford, CT obnio
Phone: 860/561-3345
Fax B60/561-3518

Email: mfsq7@acl.com

Legal Aid Foundation of Los Angeles
Torture Survivors Legal Assistance Project !
Michael Ortiz

5228 East Whittier Boulevard

Los Angeles, CA goo22

Phone: 213/640-3921

Fax: 213/640-391

Email: mortizalafla.org
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Liberty Center for Survivors of Torture *
Fernando Chang-Muy

University of Pennsylvania School of Law
3400 Chestnut St

Philadelphia, PA 19104

Phone: 215/669-7111

Email: fchangalaw.upenn.edu

Lutheran Immigration and Refugee Service *
Matt Wilch

700 Light St

Baltimore, MD 21230

Phone: 410/230-2721

Email: mwilchallRS.org

Minnesota Advocates for Human Rights #
Jennifer Prestholdt

310 Fourth Avenue, Suite 1000
Minneapalis, MN 55415

Phone: 612/341-3302 x11

Fax: 612/341-2971

Email: jprestyholdt@mnadvocates.org

Program for Survivors of Torture and Severe Trauma PSTT
Judy Okawa

701 W Broad St.

Suite jo5

fFalls Church, VA 22046

Phone: 703/533-3302 x143

Fax: 703/237-2083

Email: okawaj@aol.com

Program for Torture Victims
Michael Nutkiewicz

3655 S Grand Ave,

Suite 290

Los Angeles, CA 9o007-4356
Phone: 213/747-4944 %253
Fax: 213/ 747-4662

Email: nutkiewiczaptvla.org
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Refuge

Jack Saul

NYU International Trauma Studies Program
114 East 32nd St.

Suite 505

New York, NY 10016

Phone: 212/992-9669

Fax: 212/ 995-4143

Email: jmsaularcn.com

Rocky Mouniain Survivor Center
Paul Stein

1547 Gaylord St, 100

Denver, CO 8oz06

Phone: 303/321-3221 X214

Fax: 103/321-3314

Email: pstein@rmscdenver.org

Safe Horizon/Solace

Ernest Dulf

74-09 37th Avenue

Room 412

Jackson Heights, NY 1372
Phone: 718/899-1233 x101
Fax: 718/457-6071

Email: eduff@safehorizon.org

Survivars International of Northern California
Margaret Kokka

447 Sutter St, *Bu

San Francisco, CA 94i08

Phone: 415/ 765-6999

Fax: 415/765-6995

Email: survivorsi@sbcglobal.net
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Survivors of Torture International
Kathi Anderson

PO Box 151240

San Diego, CA 92175

Phone: 619/278-2400

Fax 619/294-9429

Email: kandersonanotorture.org
www.notoriure.org

The Center for Justice and Accountability
Sandra Coliver

B8 Sutter Street, No. 413

San Francisco, CA g4102

Phone: 415/544-0444

Fax: 415/544-0456

Email: scoliveracja.org

The Center for Survivors of Torture
Manuel Balbona

5200 Bryan Street

Dallas, TX 75206

PQ Box 7200663

Dallas, TX 75372-0663
Phone: g72/317-2883

Fax: 972/317-4433

Email: mbalbonaaairmail.net

The Center for Victims of Torture
Douglas Johnson

717 East River Road

Minneapalis, MN 55455

Phone: 612/626-1400

Fax: 612/646-4246

Email: 104677.3412@ compuserve.com

1089

171

000692



United States of America: A Safe Haven for Torturers

172

The Marjorie Kovler Center for the Treatment of Survivors of
Torture

Mary Fabri

4750 N Sheridan Road

Suite 300

Chicago, Il 60640

Phone: 773/271-6357 - Kovler

Fax: 773/271-060!1

Email: mrfabri@hotmail.com

Torture Treatment Center of Oregon
Crystal Riley

OHSU

3181 S.W. Sam Jackson Park Road
UHN 88

Portland, OR g7201-3098

Phone: 503/494-6140

Fax: 503/ 494-6143

Email: rileyc@ohsu.edu
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Appendix 5

Related web links

Amnesty International
www.amnesty.org

Amnesty International USA
www.amnestyusa.org

Association for the Prevention of Torture
www.apt.ch

Center for Justice & Accountability
www.cja.org

Derechos Human Rights
www.derechos.org

European Court of Human Rights
www.echr.coe.int

Human Rights Watch
www.hrw org

Inter-American Commission on Human Rights
www.cidh.org

International Committee for the Red Cross
www.icrc.org

International Human Rights Law Group
www_hrlawgroup.org

International Rehabilitation Council for Torture Victims
www.irct.org

Lawyers Committee for Human Rights
www. Ichr.org

Minnesota Advocates for Human Rights
www.mnadvocates.org

Organization of African Unity
Www.0au-oua.org '
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Redress
www.redress.org

The Torture Abolition and Survivor's Support Network
http://torture-free-world.org/

Torture Reporting Handbook
www.essex.ac.uk/torturehandbook/index.htm

United Nations
WWW.UN.OTg

United Nations High Commissioner for Human Rights
www.unhchr.ch

United Nations High Commissioner for Refugees
www.unhcr.ch

United States Department of State
www.state.gov

Witness
WWW.Witness.org

World Organization against Torture
www.omcl.org :
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la capital). En cl Rio SUMPUL fueron asesinados en esa ocasion SEISCIENTOS
CAMPESINOS, principalmente mujeres, ninos y ancianos. El rio sirve de divi-
sién fronteriza con Honduras y es territorio bajo junsdiccion especial de la
ORGANIZACION DE ESTADOS AMERICANOS. Sacerdotes y obispos de Santa
Rosa de Copin, Honduras, y la CONFERENCIA NACIONAL DE OBISPOS de ese
pais denunciaron esta masacre. Hay documentos fotograficos.

— La Universidad Nacional de El Salvador fue intervenida militarmente por
el Ejército y cuerpos militares. En esta accion, ademas de dafiar las instalacio-
nes académicas, fueron asesinados 23 estudiantes. El 26 de junio de 1980, fe-
cha de laihtervencion, un reportero extranjero recogio las crucles escenas del
asesinato de un estudiante de 14 ahos dentro del campus universitario. Un

ardia nacional acribillé al estudiante. Locales sindicales han sido allanados:
F:chcracién Sindical Revolucionaria fue allanada violentamente por un ope-
rativo del Ejército el dia 19 de marzo de 1980. En esa accion asesinaron al
oblero MAURICIO BARRERA, Secretanio de Conflictos de la organizacidn sin-
dical. Incautaron documentacién ¥ capturaron a 25 obreros. .

‘Locales de la Agencia periodistica Indepe 1diente, y las instituciones edu-
cativas catolicas “LA SAGRADA FAMILIA™y “EXTERNADC SAN JosE™”, fue-
ron allanadas por el Ejército el 20 de junio y 5 de julio respectivamente.

El SocorroxJun'dico del Arzobispado fue allanado y saqueado por el Ejérci-
to y*-Policia Nacional el dia 5 de julio de 1980. El 16 de agosto de 1980 el
Ejércitq, realizé una operacion de cateo % allanamiento a un local de refugio
para perscguidos autorizado por el Arzobispado. El local, donde se albergan
mis de 400 nifios y mujeres campesinas que huyen de la represion guberna-
mental, se encuentra ubicado en ejicanos, al norte de la capital,

obrero salvadoreiio Ie es imposible ejercer el derecho de asociacion b4
reunion. Todos los locales de los Sindicatos en El Salvador estin destruidos a
consecuencia de la accion terrorista del Ejército, cucrpos militares y organiza-
clones paramilitares que patrocina la actual Junta Militar (Escuadrones y Ejér-
citos secretos). El periodico de oposicion “EL INDEPENDIENTE™ fue destrui-
do en ¢l mes de junio con dinamita. Su director JORGE PINTO afirmé que la
Guardia Nacional tiene responsabilidaden el acto terrorista. La radio catolica
del Arzobispado “YSAX, LA VOZ DE LA VERDAD™, fue destruida ] 18 de fe-
brero con é)inamita. después de que monsefior Romero anunciara su carta al
presidente de los Estados Unidos. La radio ha sido objeto posteriormente de
cuatro atentados dinamiteros. La Comision de Derechos Humanos de El Sal.
vador también fue dinamitada a finales del mes de agosto de 1980, Dos de sus
miembros MARIA MACDALENA HENRIQUEZ y RAMON VALLADARES PE.
REZ fueron asesinados en octubre. A .
El Rector de la Universidad Nacional Auténoma, ingeniecro FELIX ANTG-
NIO ULLOA fue asesinado ef dia 30 de octubre de 1985. Elsindicalista FELI-
PE ANTONIO ZALDIVAR zsesinado aprincipios del mesde noviembre de 1930,

l—- aS»artir del mes de julio de 1980, a raiz de la destruccién de locales sindica-
cs
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IV.PERSECUCION A LA IGLESIA

A. PRESENTACION

Detallamos la persecucion a la Iglesia en el sentido mas estricto cel termi-
no, es decir, la persecucién a personas ¢ instituciones estrictamente cci:siales,
. sin enumerar los abundantes asesinatos de muchos cristianos del pusdlo, ni
los abundantes ataques a instituciones que de alguna forma tienen e cristia-
nismo como fundamento de su inspiracion,
El hecho mas claro de persecucién ha sido, sin duda, el asesinato ce mon-
sefior OsCAR ROMERO, pastor Y' rofeta de la Iglesia y de todo el puedlo sal-
N vadorefio. Fue asesinado porsu 1£clidad al Evangelio y su opcion netz nor los
’ pobres. Con su asesinato se pretendio callar la voz de la Iglesia y desproteger
a todos los cristianos gue quicren scguir sus huellas.

En el afio se sobrepaso en términos absolutos y relativos, asi ccmo en
crueldad, la persecucion a la Iglesia, que se haextendido a sectores que azzerior-
mente .no habian sido agredidos. Y todo ¢llo ha ocurrido con una total im-
punidad. ’ i

Han sido asesinados sacerdotes, seminaristas, catequistas y otros colabo-
radores directos de la Iglesia. Han ametrallado y cateado, colocado bormhas en
instituciones cclesiales como colegios, universidades, residencias de reiigosos,

religiosas y sacerdotes diocesanos. Han violado, antes de asesinar a cuartro reli-
giosas norteamericanas. : . . )

Especial significado tienen los ataques a la YSAX, emisora del Arzobispa-
do, tnico medio de comunicacién masiva que dice la verdad sobre el pais, se
atreve a disentir y criticar al actual gobiemno, animar y dar esperanza a pue-
blo. La radio sufrié amcnazas, interferencias, ametrallamientos, numerosas
bombas hasta, finalmente, destruirla.

La persecucion ha alcanzado a los simbolos mis claramente eclesiales. Una .
Emcnnsima bomba estallo en la Curia Arzobisral r cn ¢l Seminario Central.

n diversas ocasiones se han ametrallado templos, la mayoria cuande se cele-

braban servicios litdrgicos. Lo que resulta mas doloroso y provocativo £z los
sentimientos religiosos del pueblo y de la Iglesia, han profanado repeticamen-
te el Santisimo Sacramento. }

Los datos que presentamos muestran, sin lugar a dudas, gue existe una pa-
vorosa persecucion a la Iglcsia y, ademis, es llevada a cabo de forma premhedi-
tada y plancada, pues son todos los sectores de la pastoral de la Iglesia v todas

_las instituciones cclesiales las victimas de la persecucién. Este cuadro resulta
increible en si mismo y es impensable.en cualquier pais civilizado. Pero io que
resulta totalmente increible es que la actual persecucién ocurra bajo un regi-
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men cuyo liderazgo politico esta en manos de un pequefio grupo que se auto-
denomina demécrata y cristiano. Los ejecutores de esta persecucion son, en 12
casi totalidad de casos, miembros del Ejército y ‘cuerpos de seguridad. La res-
onsabilidad ultima recae en la Junta Militar, comandada actualmente por
Napoledn Duarte y Jaime Gutiérrez. . X

A pesar de promesas de investigacion, la Junta Militar en todo el afio no
ha presentado explicacion de la marcha de las mismat ante tan numerosos y
graves hechos. Mucho menos sc ha sancionado a los culpables, y esto se agrava
porque en la mayoria de casos es muy fdcil reconocer a sus autores por exis-
tir muchos testigos. En otros casos, especialmente l de monseior Romero, ¢l
P. Marcial Serrano (28 de noviembre de 19808, cl de las cuatro religiosas nor-
teamericanas gque trabajaban en El Salvador (2 de dicicmbre de 1980}, F el
allanamiento del Arzobispado (19 de noviembre de 1980), hay sospechas lun-
dadas y conocidas sobre sus autores.

En lugar de proceder a investigar, se ordena el cateo de nuestras oficinas
del Socorro Juridico y se le impide desde el 28 de noviembre de 1980 su fun-
cionamiento. Roban todos los archivos en los que habian pruebas de respon-
sables de represion y persecucion a la Iglesia.

B. CRONOLOGIA DE LA PERSECUCION A LA IGLESIA

ENERO: FEBRRERO:
% En San Salvador, |1a UGB ametgalla el 2 Desconocidos ametrallan la Iglesiz de
colegio Externado de San José. E]l Rosario de San Salvador. ,
10 Desconocidos ametrallan, a mediano- - 3 Tres muertos y dieciocho heridos fue ;
che, la fachada de la Iglesia del Cora- el resultado de] ametrallamiento 2 las
zon de Maria. personas que visitaban una expasicion

12 En Arcatao, la G.N. capiura a los reli- ¢n el atrio de la iglesia de El Rosario
giosos Giovanni Lerds y Nicolasa Ra- de San Sqlvador.
mirez. En ¢l puesto de la Guardia se 16 Ametrallan la residencia de los FP. Je.
les amenaza con ejeciitarlds. Fueron suitas. Se escucharon rifagas de ame-
liberados veinticuatro horas despuds. trailadoras: se encontraron unos cien
12 La G.N. caprura a la religiosa Beatriz impactos de bala.
Velizquez Orntega cuando viajaba en 18 Agentesde la G.N. amctrallan la Iglesia

un autobus. En el puesto de la Guardia Farroquial de Nejapa, a las tres y me-

de Arcatao se le amenazo con ejecutar- dia de {2 mafiana.

la. Fue liberada al dia signiente. 18 Dos bombas de alto poder explosive
27 En San Salvador, la P.N. ametralla la destruyen completamente las plantas

transmisoras de la radiodilusora del
Arzobispado®

18 Una bomba destruye parte de la Bi-
blioteca de la Universidad Centroame-
ricana dirigida por los PP. Jesuitas.

19 Ametrallan la lglesia de Tonacatepe-

Iglesia del Rosario, donde se encon-
traban 308 refugiados.
22 La OLC dinamit las instalaciones del
~== arzobispade.
28 Miembros de la G.N. y de ORDEN
desalojan la Iglesia de lobasco y fusi-

lan a cuatro de sus ocupantes. "[‘)"c' id i | Colegin d
29 Secuesran. torfuran v asesinan a Ma- s:“&":go::zzr:e" an el Colegio del
ria kreilia Martinez v .\na Coralia Mar- WARZOS-r )

unez, activas colaboradoras de la Pa-
roquwa de Aguilares. 1 Franéotiradores disparan contra la jgie-

Agentes vestidos de civil atacan la felc- siz de San Miguel.

sia de 3an francisco en an Miguel v 3 Es acribillado a balazos ¢l profesor Jdel
Mueren cuatro PErsonas. toiegio Externade San Jose. Jose Tri-

mdad Canales.

Ametraiian la Catedral de Santa Ama v
En San Miguel, aparccen sicie muertos

las iglesias de Ahuachapin, flobasco v

-1

Santa Rosa de Lima, toriurados. Entre ¢llos un catequisea.
Violentan la puerta del convento de la R  Aparece asesinado el catequista Ruben
Iglesia La Divina Providencia, y catcan Benitez, de la Parroquia de La Union.
la casa de los sacerdotes, en la Col El 5 de marzo. Ja G.N. o interrogo tn
Auacad Jde San Salvador. sU casa.
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9 Ametrallan desde varios vehiculos I
fachada principal de la [glesia El Rosa-
rio de Salvador, Horas depues,
clementos milimres bien peruechadod,
pretenden denlojuh.. con fuego numi-
do que dur alrededor de media hona.

$ En el interior de Ja Basilica del Sgdo.
Corazon se dercubre una maleta con
setenta y dos candelas de dinamita,
con un dispositive que 1a activaria a Jas
5 p.m., hora en que monsehor Ramero
ceiebraris una mua por Mario Zamora,
dirigente del PDC, mesinado.

- 12 Cuerpos combinados {40 agentes) ca-
tean la vivienda de log sacerdotes de la
Colonia Zacamil; entrason violentando
1a puerta y robaron documentos.

16 Amenaza dz muérte a una familia cam-
pesina por haber sido amiga del padre
Rutilio Grande.

16 Estalla bomba en la Cooperativa Sa-
cerdotal ARS, cauwsando dafios mate-
riales graves.

22 1. P.N. penetra en el recinto de la Uni-
vensidad Centroamericana UCA, asesi-
nando a un estudiante, capturan 2
otros dos y producen pinico entre
alurgnos y docentes.

24 Monsefior Oscar Amulfc Romero, ar-
zobispo de San Salvador, es asesinado.

26 Durante la proceaidn-tradado 2 1a Ca-
tedral del cadiver de monseiior Rome-
ro, la G.N. dispara al aire y captuna a
tres jovenes que organizaban el transito.

29 Ciritas Arquidipcesana denundas ¢l
asesinato de un promotor en El Sali-
tre por desconocidod.

30 Francotiradores disparan contra la

multitud que asistia al funeral de mon-
seior Romero.
*lo gue nosotros pudimos apreciar
desde escaicray de Catedral y desde
sus torres, asi como por los testimo-
nios recogidos en nuestros recorridos
Ror la ciudad, es Jo siguiente:

a) sibitamente se escuchd una detona-
cién de una fuerte bomba, que varios
testigos aseguran haber visto arrojar
desde ¢l Palacic Nacional.

b) luego sonsron rifagas y disparos, que
vanos de los tacerdotes presentes, ase-
guran procedieron de la segunda plants
del Palscio Nacioaal.

¢) nosotros vimos ¢ pudimos comprobar
la presencia desde primeras horas de la
mafizns de los Cuerpos de Scguridad
en las calles de San Salvador y en los
accoyor a la ciudad.” (Decloraciones de
los Prelodos aristentes of funeral)

ABRIL:

23 La G.N. ataca a un grupo ds cristianos
del cantén de San José Segardo de San
Martin y asesinan a Maria Elena Pérez,
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catequista de ls Parroquia de San Mar-
tin.

26 En San Pedro Perulapin, miembros del
Ejército y agentes vertidos de civil, tor-
turan y AIELNAn 2 sicte catequisiad.

27 En San José Cones son capturadas tres
personas, miembros de las comunida-
des crituanas.

28 Cuerpos combinados allanan la Iglesia
de San Martin. Destruven ei altar y

rofanan el Sagrario. También taquean
f. casa del pirroco.

MAYO:

1 Ametrallan la Iglesia de Rosario de Mo-
ra, del Departamento de San Salvadar.

1 Ametrallan la casz conventual de Rosa-
rio de Mora.

14 La G.N. ametralla la Catedral de San
Salvader; vn muerto.

‘1% El ESS detona una bamba en la Iglesia
= de Don Rua (PP, Sajesianos).
@ Una bhomba ¢s detonada en la Obra So-
cial La Madom, de lag MM. Salesianas.
Se responsabiliza el ESS.

15 En horas de la noche ametrallan ]a

Iglesia de El Rosaric de San Salvador.
«={PP. Dominicos).

17 El Ejército catea el conventode San Jo-
sé Villanueva y captura a la Hna. Tere-
1a Larios.

18 Desconocidos ametrallan las oficinas
de la emisora catolica YSAX.

20 Arrojan bombas 3 los estudios y ofici-
nas de la emisora del Arzobispado. el
artefacto dinamitero no exploto.

20 Desconocidos ametrallan la Iglesia de
Don Ria (Maris Auxiliadora).

2%, En Quebrada del Llano (El Paimal), la
GJXN. asesina a Luisa Jimenez, catequista.

29 Un retén de los Cuerpos de Seguridad
capturs a un joven catequista. Su cada-
ver [ue encontrado en el desvio al tuni-
centro de Amapulapa.

JUNIO:

1 La comunidad religicsa de Citala se re-
tira por ratones de seguridad.

4 E3 asesinado frente a las alumnas, el
profesor del colegic La Divina Provi-
dencia, de San Salvador, Mauricie Flo-
res Cardona.

7 Una patrulla militar ataca a doz yemi-

. naristas cuando realizaban trabajo pas-
toral en Tamanique. Departamento de
La Libertad.

8 Recuniones de comunidades cristianas
de Potonico, Los Ranchos y Reubica-
cion son hostigadas brutalmente po
cuerpos de seguridad. .

9 Desaparece el seiior Ismael Entique -
neda, promotor de Ciritas Arquidioce-
sana y otro miembro de la Oficina Na-
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12

12

12

14

19

19

2

25

29

cional de Ciritas. Ambos habian salide
con alimentos del programa materno-
infantil al canton Miraflores, jurisdic-
cdon de Cojutepeque, en un vehiculo
del Arzobispado.

Lz P.N. allana la vivienda de lag HH.
Obiatas del Sgpdo. Corazén, en San Sal-
vador.

Miembros uniformados allanan la reyj-
dencia del Instituto Secular deZacamil,
en San Salvador.

Un operative militar irrumpe en el fu-
neral de un campesine asesinade, en
un canton de Usulutin,

Capturan a un catequista en el canton
San Pedro, de Usuluting lo torturan y
le destruyen las articulaciones de los
dedos de manos.

El P. Cosme Spezzotto, franciscano
italiano, de 57 anos de edad, es asesi-
nado. Fue pirroco de San Juan No-
nualeco, durante veintisiete anos. En e
momento del asegsinato se encontraba
rezando el breviario en La Iglesia,
Cuerpos combinados de laP.N.,G.N. y
Ejércite catean e Colegio de la Sagra-
da Familia, robandc pertenencias de
las religiosas y destrozando el retrato
de monsedor Romero.

Durante el catco del colegio Sgda. Fa-
milia, es detenida una religiosa y cinco
empleados.

Las Brigadas Anticomunistas *Maximi-
lizno Hemindex Martinez™ ametrallan
el Colegio La Sgda. Familia.

El Ejército catea, brutaimente, la Parro-
quia de Aguilares.

Dos bombas de alto poder explosivo
estallan en los recintos de la Universi-
dad Centroamericana UCA, destruyen-
do gran parte de la imprenta upaver-
Qs

JULIO:

5

13

24

Micmbros de la Fuerza Armada ca-
tran ol calegio catdlico Externado San
José. Soldados apostados em la calle
Etel'u‘hi:mn 1a entrada al colegio del
ector y ¢l Adminigtrador,
Cuerpos de Sequridad y Ejército ocu-
pan ¥ ean la oficina del Socorto
Juridico del Arzobispado de San Sal-
vador. (Oficna de ayuda juridica legal
de 1a lgiesia en El Salvador.)
El Ejército Anticomunista Salvadorefic
EAS interfiere repetidas veces los pro-
gramas de ln YSAX. emisors catdlica.
Un miembro de ORDEN intenta ase-
sinar s Sor Dionisia, en Rosario de Mo-
rs, Departamento de San Salvadar, hi-
riendole con un machete.
Monseiior Rivera Damas denuncia en
su homilia, jas amenazras recibidas en
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25

26

contra de la radio del Arzobispado, la
YSAX.

Fuerzas Combinadas apoyadas por
micmbros de ORDEN, asesinan al »e-
minariata José Orthmaro Ciceres v 3
doce personas mis cn un operativo mi-
Litar realizado ¢n el caserio Lot Leo-
nes, del canton Platanares, Departa-
mento de Cuscatlin, El seminarista Ci-
ceres ‘mutié de varios disparos en el pe-
cho, después le destruyeron la cabeza a
machetazos.

Dirigentes de comunidades cristianas
son perseguidos por Fuerzas Combina-
das, en el canton La Nueva Encarna-
cion de San Juan Opico.

Fuerzas Combinadas y micmbros de
ORDEN capturan a tres sacerdotes
cuando se dirigian a celebrar una miss
al canton del Jicaro y Las Minas, en el
Departamento de Chalatenango. Sa-
quean el vehiculo y los conducen al
cuarte]l de Chalatenanga.

ACOSTO:

3

12

12

13

20

20

25

30

Agentes desconocidos irnumpen en el
templo parroquial del cantén Calle
Real, violan Sagrario y sustracn el
copén con las hostias consagradas.
Electivos del Ejército viclentaron la
pucrta principal de 1a lglesia de Huini-
car, profanan el Sagrario y la mena de
oficio de misa.

Cuerpos Combinados catean ¢l colegio
Fitima de Sants Tecla, en horas de la
noche,

A las seis de 13 maiiana, fue cereado
por eclementos del Ejército, el Colegio
Fiuma, de Santa Tecla.

La P.H. captura a Sandra Price, religio-
#a norteamericana, €n SoyaE:\ngo: fue
liberada por gestiones del bajador
Norteamericano.

Cuerpos de Seguridad cercan ¢ invaden
el local que ocepa la casa parToquial de
la iglesin de la Colonia Sants Lucia, de
Hopango.

Cuerpos Combinados cercan e invaden
el centro de refugiados instalado en Ia
Casa de Ejercicios Domug Marie de Me-
jicanos,

Cuerpes de Seguridad secuestran y ase-
ginan 3 cinco catequistas en el canton
Las Deliciag de San Martin,

Agentes de 1a P.N. capturan, mterro-
gan ¥ golpean a un seminarists en San-
ta Tecla

Fuerzas Combinadas violentan la puer-
ta principal de Ia Iglczia de San Marun,
utilizando balas de cafion. Destruyen
partes del intetior del templo.

SEPTIEMBRE:

L)

Diez miembros del Ejército, mandados
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por uh teniente, registran la Parroquia ta, una ;= mis tarde y colocaron
de San Francisco, de Mejicanos. atras doi r==pas, con las que destru-
7 Mijembres de ORDEN hostipan ¥ yeron la p== en su totalidad.
amecnazan de muerte a las Reliposas 21 El Ejérar: =xa la escuela “Sagda. Fa-
Carmelitan de Ciudad Barrios. milia™, @ = MM. de la Asuncién de
11 Fuerzas Combinadas catean la Ifcia Santa Az =wrozando una puerta.
Colonial de Huizacar. - 21 h_!omcﬁnr ivera Damas en su homi-
13 Cinco bombas fueron colocadas en las lia, dijo: ~_msideramos como conde-
plintas wansmisoras de la YSAX, radio nables, am= rodo punto de vista, los

métodot s—dos pot el Ejército, en

del Arzobispado, de l al olo ex-
T zobispada, de las cua @ b0 ¢l desalon: -mn alto saldo de muertos

lotd , dafando la e 1
f‘;i:_ una wnde antens ge y heridos = 3 Catedral de San Miguel

. . de Sant _:=:a de Zacatecoluca.”
17 C Combinados de Seguridad ¥
at:t:rti::l‘hn la"(‘l.atedn?de Se;n ;ifxu 22 La Catecss = 5an Salvador es ametrd-

Cuerpos Combinados catean la residen- Uads, unz v= mas.

cia de las HH. Oblatas del Sagrado Co- 24 En Guarrs. < CMHM quema el archi-
razon, en San Salvador. vo parrocun las fotografias de Juan

18 En San Salvador, son ame Nadas ta Fablo Il * monsefior Romero. Incen-

. " dian la cxx monventual ¥ amenazan a
Catedral y ia lgiesia del Calvario, las relipom pars que abandomen la

1§ Cuerpos Combinados t Seguridad tona
amewallan ¢ ingresan en la Catedral de
San Miguel, dejando a cinco pen 26 'l:'eueru;ec::nsu:laduo:memnm 1a Ca-
mmuertas y capturando a nueve, quenes dral it "d_, Y
dos dias después aparccieron ascsma- 29 Elemenioe =i Ejército allanan y sa-

dos con rétulos de E.M. quean la o== conventual de San Anto-
Cucrpos Combinados de Seguridad nio Los Fz==0s, Chalatenango. Que-
ametralian al mediodia la Iglesia de Za- maron u = de biblias y catecumos.
catecoluca; por la tarde pepetraron en 29 Un peloux 3el Ejército allana y -
ls Igiesia donde ascsinaron 3 10 cam- ques la ig=a de¢ San Antonio de Los
inos y capturaron a tincuent, de Ranchos. *z=aron ¢l Sagrario, dejaron
of cuales veintinéis aparecen asexinados el copén = = suelo, haciendo desapa-
los dias 20 y 21 con cartcles de E ML recer las hacas consagradas.
19 La G.N. catea la Igicia del cantén Plan 30 A'?in“ 1 s profesores del colepio
del Pino, ea ¢l Departamento de San catolico I‘.=='n_ado de San José, en la
Salvador.’ puerta del megio.

1a Catedral y la lgiesia de Bl Calvario
de San Salvador, de nuevo son ot
liadas. OCTUBRE:

20 Hombres fuertemente armados, algu- 6 Cucrpos @ Seguridad allanas la vi-
nos uniformados, dinamitan los ram- vienda de mcerdote Manuel Antonio
misores d¢ Ia radiodifusors del Arzo- Reyes Manz2. lo tacan violentamente
bispsde. Calocaron una primera bom- - de m cam v al dia siguiente aparece
ba en ¢l portén que da acceso 3 L plan- asesinado.
ta. Destruido ¢} portim, entraran dis- 6 Patrullas Miores Cantonales catean la
nmndo con metralictss hasta Degar a bodeys de it Arquidioccaana, en

caseta, domde hiceron otar Aguilsres.
otras dos bombas; como no couiguie- & Una Patrulz Cantonal invade el atrio
ron desguir totalmente ¢l transmisor, de 1a Jple= ic Aguliares y dispara al
Jos mismos sujetos regresaron a la case- aire pus T,

" . CASOS RELEVANTES EN LA PERSECUCION: A La F5iESIA

C.1. Agentes de la Guardia Naccnal y miembros é: JXDEN asesinaron €125
de julio de 1980 al joven seminarista JOSE CTMARO CACERES. Else-
minarista Caceres que seria oréenado sacerdote €. 2° de {ulio. se cncontra-
ba construyendo con varios campesinos una pea=£1 iglesia en ¢l cantén
“Platanares™, de Suchitoto (55 km. al nor onente - ja capital). En csa ac-
cion los agentes asesinaron a gece-campesinos. .
El sacerdote COSME SPEZZOTTQ, de nacionz’uad italiana, fue asesi
nado en la iglesia de San Juan Nonualco, departa==to de La Paz, 40 km.

~
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al oriente de la capital. En sus Gltimos discursos homiléticos habia denun.
ciado la represion que sufre el campesinado de la zona de San Juan No-

nualco.

G2, ALLANAMIENTO A INSTALACIONES

DEL ARZOBISPADO DE SAN SALVADOR

Todos los empleados, trabajadores, directores de la imprenta Criterio,
donde se edita el periédico ORIENTACION, ¥ la Radio Catélica del Arzo-
bispado VSAX fueron testigos de la operacion militar dirigida por milita-
res norteamericanos el 19 de noviembre de 1980. .

El Arzobispado fue rodeado por vehiculos tanquetas militares a las
dicciséis horas, para que en una accién combinada y perfectamente coor-
dinada, varios militares sin uniforme penetraran a las instalaciones y proce-
dieran a un registro violento. Las instalaciones de uno de los diez centros
de refugio del Arzobispado, creados para proteger a mujeres y nifios, fue
también allanado. Destruyeron la clinica de asistencia medica.

El Arzobispado y sus alrededores permaneci6 rodeado por agentes de
la Guardia Nacional durante dos horas. En el allanamiento los militares
golpearon a varios empleados del Arzobispado.

C.3. CAPTURA Y DESAPARICION DEL P. ERNESTO ABREGO.
ASESINATO DE VARIOS FAMILIARES.

El P. Emnesto Abrego, sacerdotc de la Arquididcesis de San Salvador,
salio de la ciudad de Guatemala hacia ¢l Salvador ¢l 23 de noviembre de
1980 en un vehiculo‘Fa.rticulu acompaiiado de su hermano Guillermo Sal-
vador Abrego, doia Teresa Galvez, viuda de Liévano y su hija. Ana Mania
Liévano. Testigos manifestaron que recorrieron la carretera por la frontera
denominada “Las Chinamas™.

El sehor Luis Abrego, quien vivia en Guatemala, hermano del P.
Abrego, al saber que no habian llegado a su destino, sale en compaiia del
doctor Jaime Bolafios hacia San alvador. El 29 de noviembre, ambos
regresan a Guatcmala. Nada mas se conoci¢ de ellos hasta que se localiza-
ron sus dos cadiveres en Juayida, departamento de Sonsonate, 70 km. al
oceidente de la capital. .

Otro hermano del P. Abrego que residia en Guatemala, El sefior Car-
los Abrego, recibis una llamada telefonica diciéndole que llegara al Bar del
Hotel Camino Real de Guatemala, donde le pro orcionarian datos sobre
sus hermanos, Hasta allf se conocio del sefior os Abrego, quien de -
recié. Cusatro hermanos del P. Abrego: tres desaparecidos y uno asesinado.

C.4. El P. Manuel Antonio Reyes Monio, sacerdote de la uididcesis de

San Salvador, fue asesinado el dia seis de octubre-de 1980. Ese diasu
casa fue allanada por la Policia Nacional y el sacerdote fue capturado, Al
dia siguiente, su cadaver fue localizado en una poblacion aledaiia a San
Salvador, con un balazo en la boca y otro en el pectoral.

C.5. El P, Marcial Serrano, pirroco de Olocuilta, fue secuestrado por agen-

., tes de la Guardia Nacional cuando salia del cantén Chalpipa, junisdic-
cidn de Santiago Texacuangos, 40 km. al oriente de la capital, después de
celebrar misa. El hecho ocurrio el viernes 28 de naviembre a las sA:ie«:isic-
te horas. Su vehiculo fue localizado en un cuartel de la Guardia Nacional,
Sin poder rescatarlo, se ha averiaguado que su cadiver se encuentra en el

fondo del Lago d¢ Ilopango, cerca de San Salvador.

C.6. ASESINATO DE CUATRO RELIGIOSAS NORTEAMEﬁICANAS

_ Las religiosas ITA FORD, MAURA CLARKE, DOROTHY KZELM y la
misionera seglar fueron capturadas el dia dos de diciembre de 1980 cuan-
do las dos Gltimas habrian llegado al acropuerto internacional El Salvador
a recibir a las dos primeras, que llegaban en vuelo de ia Compaiiia Aérea
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ifipumena. Sus cadaveres ©Lcaliearies v DART L2e Nougace, geals

Lonento de La Fagz, conse o e Viencl. - mr:lu"u feoren.

dicaminG que por ke men © Ao clias pres vate nabrian sin

Cnepaias. No se oy ngontn L upaonriine. Lonsones Arturo Rizere s
Dynas [irmd un comunica. ..o sehiuaba, couantdes s NEnto gnconn
iz . su vehiculo up.nr_cci{» oo e guerado oo < mlimetne cuarenta s
inhg, o poca distaucia dopes wiantes estaba un coatingente de miem.
bros de 1la Guardia Nacione. « - zal habia detemde Jnietormente a of-n
vehiculos con sacendotes v ot L sas”. Testigos informan que el Emnar-
dor de Estados Unidus, que 2+ <26 las ditigencias de exhumacion de los
cadaeres, pidi(» le Uevaran = . z de Santiago Nonuaco. El Juezle mun

fes16 que si Jc otorgaba pruiz-.iale tuformaria de otros datos que conr
ce. A lus dos dias, ¢l Juez de 222 ago Nonuako fue asesinado.

.todo csto ocurre en niz=5 “cristiana’ pais. £l grupito autodena-
minado “demaécrata cristianc - sa especializado en Arzobispos. sacerdo-
tes y religiosas...

La democracia cristiana iz>—acional ticne la palabra...

D. COMUNICADO DEL OBISPO, ATACNISTRADOR APOSTOLICO,
SACERDOTES Y RELIGIOSOS DI LA ARQUIDIOCESIS
DE SAN SALVADOR.

E! obispo, sacerdotes y religiose: ucremos decir a todos los cristianos, al
pueblo salvadorcﬁos a todos los humdres y mujeres de buena voluntad cn to-
do ¢] mundo una palabra clara vy enzzica sobre {os ultimos y crueles aconteci-
mientos en contra de la Iglesia en = ais. Como macstros nos sentimos exigi-
dos a decir la verdad. Como pasti=: tenemos la obligazion de acompanar,
orientar y animar al puchlo de Dic. zue se siente cn estos momentos aterro-
rizado ¢ impotente ante tanta bartze. Hablamos con la responsabilidad que
nos exige el Sefior y el dolor y sui==:ento del pueblo salvadorefio. No tene-
mos ningin otro interés que cumpii: :in nuestra obligacion de pastores.

1.— Queremos en primer luga: siclarecer los tltimos y mas crucles he-
chos de persecucion a la Iglesia. Deaizciamos y condenamos enérgicamente el
desaparecimiento del P. Marcial Stmano, parroco de Olocuilta, ¢l dia 28 de
noviembre, quien por todos los induzrs ha sido asesinado. E! P. Serrano venia
de celebrar misa del canton Chaltip: = se dirigia de regreso a su parroquia, sin
embargo, en lugar de celcbrar la miz = la parroquia, testigos presenciales le
vieron rehacer el camino en com;z:'u 3¢ miembros deLEjército. Desde enton-
ces el padre no ha aparccido: Su prt up fue encontrado en el Puesto de [a
Guardia Nacional con la placa cambiazs en San Miguel Tepezontes. Los miem-
bros de Ja Guardia afirmaron que hz:an recogido el pick up abandonado en
un determinado lugar. Testigos ocwe. sin embargo, contradicen esa Version,
pues no vieron el pick up en ese luge: == a la Guardia Nacional ir a buscarlo.

Denunciamos y condenamos en=Zcamente el secuestro, torturas, muy

robable violacién de tres de ellas . wesinato de las Hnas. Maura ¢ lta de la

ongregacion de Mariknoll, de 1a FEr— Dorothy de la Congregacion de las ur-
sulinas dc la Didcesis de Cleveland. :: la scﬁon'tagcm Iﬂfmvan, misionecra
seglar. El dia 2 la hermana Dorot la sefiorita Donovan, que trabajaban
en la parroquia de La Libertad fus— a recibir a las otras dos hermanas al
acropucrto. Poco después, cuande r Tatd de encontrarlas, su camro apare.
ci6 totaimente quemado en el kilorm:zz5 41, a poca distancia de donde horas
antes estaba un retén de Cuerpos a® iegundad, el cual hab{a detenido ante-
riormente dos vehiculos con sacerdos= » 'monjas.

Denunciamos y condenammos & :=saparecimiento del P. Emesto Abrego,
El dia 23 de noviembre venia de Guz=mala en casro junto con varios famitia-
res, desconociéndose ha.s_ta_ ahora ¢! tadero de todos ellos, Todo hace pensar
que ¢l también ha sido victima de ur zesinato.
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cativas y en sus medios de comunicacién social. Ha sido objeto de una perse-
cucion cruel y sistematica, que a pesar de las promesas de] Gobierno, lejos de
disminuir han aumentado, como lo muestran los hechos mas recientes.

3,— Mientras presenciamos horrorizados e impotentes t1odos eston hechos,
comprobamos que en los medios de comunicacién comerciales, en las declar-
ciones oficiales de las Fuerzas Armadas y de la Junta de Gobierno, con gran
frecuencia se silencian, tergiversan o falsean estos hechos y su interpretacion.

Por otra parte, Jos medios de la Iglesia son silenciados con bombas y ase-
sinatos, coino es el caso mis notoric de la YSAX. En esta situacion tenemos la
ugfa.:l:lhaI obligacion de decir la verdad sobre la persecucion a la iglesia y sus res.

onables.
P A la Iglesi se le persigue porque dice la vedad que molesta 2 los poderosos
y porque ha tomado una opcién preferencial por los pobres de este pais que
secularmente han sido oprimidos por estructuras injustas, y en ¢l momento
presente siguen siendo oprimidos ¥ ademis reprimid os con una virulencia que
fayaenlainconeehible. ..o oo

Aungue los responsables directos de esta persecucion se quieran diluir in-
vocando ficilmente la violencia de derechas ¢ izquierdas o amparados porun
aparato polltico militar prepotente, &in embargo en_los casi cuatro anos de
persecucién que sufre la Iglesia, hasido evidente que la mayoria de los hechos
penecutorios contra Ia Iglesia los han realizado miembros de los cuerpos de
seguridad y organismos paramilitares, Con ello rechazamos versiones que cul-
parian & otros grupos sociales, como algunas veces han afirmado algunos
miembros del Gobierno.

4.— Por ello, responsabilizamos de la persecucion a la lglesia y especifi-
camente de los asesinatos, tanto de sacerdotes como de tes de Pastoral, a
los Cuerpos de Seguridad y a las bandus ultraderechistas. Y, en consecuencia,
responsabilizamos también, als Juntade Gobierno, quien por ejercer la supre-
ma comandancia de las Fuerzas Armadas es responsa le de las acciones de sus
miembros. Lamentamos que los Gobiernos anteriores a la Junta y la misma
Junta Revolucionaria de Gobierno no hayan cumplido su promesa de esclare-
ter los asesinatos criminales contra monsedor Romero, sacerdotes, religiosas v
Agentes de Pastonal. .

Por ello, sus declaraciones pierden credibilidad y no podemos aceptar va
Ias excusas consabidas, después de los hechos, ni las promesas de investigacion.

Sélo un inmediato y eficaz cese de la reﬁmion y la persecucion podria
mostrar }a voluntad decidida de acabar con ellas y exonerar 3 la Junta de su
resporuabilidad en alguna medida. Y s6lo ¢l cese inmediato de la represidn v la
persecucion darfa credibilidad a los repetidos ofrecimientor de diilogo panz la
pacificacién del pafs. De otro modo se estin estrangulando todas las posibili-
dades de una verdadera paz en el pals por medios no violentos. -

B.— En los Gltimos asesinatos s¢ da ademis la circunstancia de que las
victimas han sido tres monjas ysuna misionera seglar norteamericanas. Estas
religiosas, que vinleron al pals para dar su vidas con abnegacién y generosi-

28
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n _ Estos hechos criminales de persecucion a la Iglesia son la culminacion
de cuatro ahos de persecucion, que ha aumentado en cantidad v crueldad en
este ano de 1980, coincidente con la nueva conduccidn politica del pais por
militares y el Partido Demég¢rata Cristiano. Eqte afio {ue asesinado monsenor
Oscar Romero, pastor y profetadela lgluia\r del pueblo salvadorefio, junto con
otros dos sacerdotes, los PP, Spezzotto y Manue Reyes y un feminarista pro-
ximo a su ordenacién y un gran nimero de catequistay, delegados de la pala-
bra y ficles cristianos. Este aho los diversos agentes de pastoral, sacerdotes,
religiosas, religiosos categuistas han sido amenazados de muerte, detenidos,
capturados y sus residencias cateadas, ametralladas o dinamitadas. Los mismos
atentados han ocurrido en colegios catélicos, en dependencias del Arzobispado
de San Salvador, como la imprenta Criterio, la emisora YSAX, el Socorro Juti.
dico. Este afo se han profanado templos, disparundo contra cilos, asesinado

’ en ocasiones a sus ocupantes, y llegando a profanar en varias ocasiones el San.
tisimo Sacramento. En resumen, en (o que vadel afo la Iglesia e ha visto ata-
cada en todos sus sectores, en sus agentes de pastoral, en sus instituciones edu.

101

000705




dad. merecen nuestro tributo de admiracion y agradecimicnte A LRI
qué consiste la verdadera grandeza, solidaridad y avuda de muchos crgidnes
cristianas de nuestro vecino pais, los Estados Unidos. Pero nos muestoLn tam-
bien en gué no debe consistir 1la ayuda del Gobierno de los Estades U aidos 3
El Salv:u?or. Por cllo, exigimos del Gobicrno de los Estados Unidos. como il
pidié en gesto profctico nuestro arzobispo Mantir, monsefior Romere. que ne
provea de avuda militar a nuestro Gobicrno, pucs a pesar de las deciaraciones
dnrl s;: !ﬁn_alidad. la ayuda militar facilita la represidn al pueblo v la persecudion
a lalglesia.

6.— Esta cs nuestra palabra de verdad. Pero queremos decir tamrien unl
palabra de animo y esperanza a los cristianos ¥ al pueblo que sulren uni cruc.
persccucian, v una palabra de solidandad a nuestros agentes de Pacicra parz
que no se sicntan abandonados por sus pastores en tan duras prucbas. . ‘

La persecucion es signo de 1a autenticidad de la Iglesia porque 13 kema:
a su Fundador Divine _Lesucristu, uc fue también perseguido por decit 1aver-
dad y optar por los pobres, y también porque la inserta en medio dei dolor»
el sufrimiento del pueblo pohre. Por eso no debemos desfallecer. Uns Iglesia
perseguida es hoy comod]csucristo. ef siervo de Dios que carga sobre s1 el pe-
cado del mundo, ¢l pecado de injusticia y de represion. Esa Iglesia sicmpre ter-
mina crucificada, y muchos cristianos hoy son llevados 2 la cruz. ..

Pero pos nuestra fe sabemos que esa cruz lieva a la glonosa resurreccion
con Jesucristo y a la liberacién historica, que redundarid en una sociedad mas
justa y fratema, en la que haya verdadera paz, en la que ¢l miedo v el terror
den paso a la fratemidad y el gozo.

mo g:ristianps _crecmos que los cadiveres de Ita, Maura, Jean v _Dt‘TOl-h\'-
cuatro mujeres cristianas que efntregaron su vida por los pobres seran prenda
de la esperanza y fortaleza cristiana, de la justicia para los pobres ¥ dela paz
tan anhelada por los salvadoreiios..

Estamos ¢en Adviento que es tiempo de espera y esperanza. Confiamos en
Dios, seamos ficles a nuestra opcion preferencial por los pobres, comparnamos
sus sufrimientos. Un dia cercano esta esperanza sc hard realidad y habri para
los pobres justicia y paz. Mientras tanto, recordemos el fundamento de nues-
tra esperanza, “No teman”, nos dice Criste, “Yo he vencido al munde"”.

{Sello). Arture Riveras y Damas. Obispo, Administrador Aposidlico de la Arguididcesis de
San Salvedor.
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GENOCIDIO Y GUERRA DE EXTERMINIO EN EL SALVADOR

(Universidad Centroamericana “José Simedn Coras'}

1. A MANERA DE INTRODUCCION

El tema de la violacién de los derechos humanos ¢n nuestro pais tienc ya
historia. Sélo en ¢l periodo 1977-1979 se levaron a cabo cuatro investigzcio-
nes por parte de observadores internacionales!, en las que se constataban vio-
laciones constantes y se sugerian recomendaciones al gobitrno salvadornfio a
fin de que garantizara el respeto y cumplimicnto de tales derechos. |

Recordemos también que, para pnncipios de 1878, la Organizacion de Es-
tados Americanos (OEA) habia planteado, como punto de agenda de su Asam-
blea General, la posible sancion al régimen salvadorefio por violaciones cons-
tantes a los derechos humanos consignados en la Convenciébn Americana de
Derechos (San José, 1969). Dicho punto no sc tratd en la Asamblea General
Ordinaria debido a los sucesos que tuvieron lugar en El Salvador el 15 de octu-
bre de 1979.

A partir de esa fecha, contrario a lo proclamado por la Fuerza Armada Sal.
vadorefia y lo esperado ~tanto por el pueblo salvadoreio como por el resto de
ja comumnidad internacional—, la violacion constante a los derechos humanos
no solo no ha disminuido, sino que ha ido creciendo en forma exponencial.

Cicttamente, ya no se puede hablar de violaciones a los derechos humanos
en El Salvador. Los datos indican, cuantitativa y cualitativamente, que un am-
plio sector de la poblacién salvadorefia estd sicndo sistematicamente extermi-
nado y que, para tal efecto, sc han ido diseiiando y afinando instrumentos de
exterminio.

El concicrto de naciones le ha dado un nombre a la prictica de los abier-
nos que exterminan sistematica ¢ intencionalmente, a scctores de 1a poblacion
que se supone representan. El término e gmoc:‘d’:‘o. Este antjculo pretende
mostrar que la actual Junta Militar Demécrata Cristiana esti desarrollando ¢
implementando pricticas genocidas en contrade la poblacién salvadoreiia.

Basamos nuestra argumentacion en los siguicntes puntos:

a) La eliminacion de amplios sectores de la poblacién salvadorefia ha ad-
quirido, cuantitativamente, las proporciones de exterminio. La simple supos:-
cion de que las actuales tendencias represivas del re imen permanecicran cons-
tantes arrojaria, por resultado, aproximadamente 15.000 salvadorefios inde-
fensos asesinados en el periodo de un aio,

1 Nos referimos al Repone del Depantamento de Estado de los E.UA., sometido al Comité de Re-
laciones Exteriores d¢f Sensdo y al Comité de Relaciones Exteriores del Congreso RoTitamericano
{1978}: al informe de Is Comition Paftamentasia de Gran Bretaha {Dic. 1978}; al informe y Dictamen de
la comision Inierunericasa de Dercchos Humanos de la OEA (Nov. 1978) y al Keporte de la Comision
Internacional de Jurisus (1378). Ver e articule del doctor Ungo, “Los Derechos Humanos, condicién
necesaria pars la paz v convivencia social en £1 Satvador™ [ECA. No. 3697370, juliofagomto 1979, Ahke
XXXIV}), pars un resurmen de lu principales conclugones de dichas invatigaciones.
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) El exterminio, por otra parte, ¢s sistemdtico en la medida en que esta
dirigido contra un sectar de la poblacion cuyo denominador comun es su 0po-
*  sicion ideologica al régimen;y es indiscriminado contra la poblacion civil en
general en la medida que no es posible identificar sistematicamente dicha opo-
sicion politica, dado su grado de crecimiento y fortalecimiento.
¢) El exterminio, por ultimo, es intencional en la medida que el régimen
crea instrumentos juridicos, politicos y de ejecucion para llevarlo a cabo. La
creacion de tales instrumentos se ve precedida por formulaciones ideologicas
de la Junta que desnaturalizan la oposicion politica ¢ intentan justificary le-
gitimar la creacion de tales instrumentos.

2. GENOCIDIO: EL TEMA QUE NOS PRECCUPA

Después de la Segunda Guerra Mundial, como una reaccion a la sangrienta
experiencia del nazismo, los pueblos y naciones del mundo reconocieron el
término genocidio como ﬂ?cw de Derecho Internacional.

En 1945, la Carta de [os Juicios de N&remberg listaba la-persecucion ra-
cial o religiosa como un crimen por ¢l cual los aliados victariosos podian juz-
Far a los ofensores nazis. Dicha carta establecia el principio de la res onsabi-

'dad individual de funcionarios de gobierno encargados de ejecutar las poli-
ticas de exterminio.

Para 1948, Las Naciones Unidas concluian una convencion sobre la pre-
vencién y castigo de) crimen de gcnocidio: Dicha convencion establecia el
crimen como el exterminio intencional y sistematico, total o parcial, de un

po por parte del gobicrno, por razones étnicas, raciales o religiosas. Esta-

lecia, asimismo, los procedimientos para su castigo a traves de cortes nacio-
nales del Estado en cuyo territorio se hubiese cometido el crimen, o bien, a
través de tribunales intemacionales?.

El Salvador ratificé dicha convencion ¢l 9 de diciembre de 19487, Es in-
teresante hacer notar que los Estados Unidos de América, alegando que la
convencion violaba su soberania nacional, especialmente en las provisiones de
tribunales internacionales y las responsabilidades individuales de los funciona-
o wwe-] .. riosde.gobiemo,nunca-ratificare os-acuerdos de-ln-convencion®s - -—--— -

El genocidio independicatemente de que el término se haya acufiado en
1944 o reconocido por la comunidad de naciones como tal en 1948, es parte
de la historia de la humanidad. Basta con recordar dos ¢jemplos clisicos de
este siglo: el genocidio del pueblo armenio por los turcos en ¢l ocaso del im-
perio otomano Y el del pueblo judio y los pucblos eslavos por parte de 12 ma-
quinaria nazi durante la Segunda Guerra Mundial. .

Durante la segunda mitad de este siglo, sin embargo, la definicion clasica
del término ha necesitado de una ampliaciénga pesar de que ésta no haya sido
reconocida aan en los foros internacionales. Las luchnas de liberacién nacional
guc diferentes pueblos del mundo llevan a cabo, han exigido que la definicion

el genocidio se amplie, a fin de incorporar el exterminio intencional y siste-
mitico, total o parcial, de un grupo por parte de un gobierno, no solo por ra-
zones €micas, raciales y religiosas, sino también ideologicas. :

Nadie puede negar, por ¢jemplo, que las pricticas de exterminio sistemati-
co ¢ intencional por parte del regimen del Sha de Irin en contra del pueblo
irani, o por Exartc del régimen de Saigon y sus aliados norteamericanos en con-
tra del pueblo vietnamita, o por parte el régimen de Somoza en contra del
pueblo nicaragiiense, fueron pricticas genocidas. Amén del aspecto cuantita-
tivo, todas ellas tenian, como denominador comin, la intencidén de extermi-
nar, sistematicamente, a la oposicion politica. La prictica genocida resultaba
como consecuencia de que era la mayoria del pueblo la yue s¢ hahia constitui-
do en oposicion.

1 Ths Nrw Colimbia Enciclopedie. New York: ] .. Lippincott Compazy, 19751 p. 1060,

1 Comisioa [nteramericana de Ips Derechos Humanow Violscién de lor Derechos Humenos en
E! Sakoader, San José: Orpanizacioa de los Estados Americanos, 1979: p. (1%

4 The New York Enciclopedia, op. cit.
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Queremos, sin embargo, ahondar en dos aspectos fundamentales. Uno de
ellos se refiere al diserio en el que se objetiva esta intencionalidad; el otro, a
la legitimacion del disefio y a la Justificactén de la prictica genocida. Ambos
aspectos estan indisolublemente ligados, pero son perfectamente observables
en ¢l tiempo, identificables en la prictica y analizables en el discurse politico
dcl régimen.

4.1. El diseio del exterminio,

Entendemos por disefio del exterminio aquella totalidad estructurada en
la que:

— Se percibe avance, en el tiempo, hacia el objetivo predeterminado de
aniquilar totalmente a la oposicidn politica;

— es posible identificar los instrumentos juridicos, politicos y de ¢cjecu-
cién que hacen posible ese avance; ’

— sc puede observar bien la conjugacion de estos instrumentos en précti-
cas politicas concretas, bien la adopcion de ciertas pricticas que aseguran ¢ in-
crementan la efectividad de los instrumentos; y

— se pueden establecer responsabilidades, individuales o institucionales, de
la cjecucion y legiimacién del disefio. ,

Un examen cuidadoso del cuadro nim. 3 nos permite distinguir 5 momen-
tos en los que se objetivan ¢ historizan estas cuatro dimensiones. Examinemos
cada uno de ellos.

a) Primer momento: La transicion.— Consideramos que el primer momento
comprende el periodo entre el & de encro (fecha en que la Fuerza Armada
acepta la plataforma que la Democracia Cristiana groponc como minima para
formar gobicrno) y et 3 de marzo (fecha en que éctor Dada Hirezi renuncia
de a Junta de Gobiemo).

Durante este periodo, el mayor esfuerzo de 1a Junta de Gobierno se centra
en nombrar Gabinete. La relativa debilidad del proyecto, sobre todo en lo
concemniente a lfignimldad. es manifiesta. Los intentos por minimizar la crisis
que la renuncia de_gran numero de funcionarios de la Primera Junta ha provo-
cado, requicren que el uevo gobierno actué con gﬁﬁ"‘c’iﬂl@li."“"""" T

Los niveles de asesinatos se mantienen similares a los de diciembre aunque
las pricticas represivas adoptan nuevas modalidades. Si antes las manifestacio-
nes publicas de la oposicion eran atacadas por las fuerzas de seguridad para
dispersarlas, ahora los ataques provienen por parte de §rupos aramilitares con
cercos, por parte de [a fuerza.-piblica a_los lugares onde los manifestantes
buscan refugio después de ser atacados. Tal es el caso del ataque de que fue
objcto la gigantesca “Manifestacion de Unidad”, realizada por la recién for-
mada Coordinadora Revolucionaria de Masas (CRM) ¢l 22 de enero, y los sub-
sagi.licntcs ataques a los manifestantes que buscaron refugio, tanto en la Iglesia
de] Rosario, como en ¢l campus de la Universidad Nacional!!. Las respuestas
militares a los conflictos laborales y otros tipos de demostraciones pacificas
de insatisfaccién por parte de la oposicién se vuelven lugar comiin'?; princi-

ian los retenes em las principales arterias de comunicagon interdepartamen-

tal; las bandas paramilitares operan con relativo grado de impunidad, eliminan-

do tanto a lideres de base de las organizaciones populares como a aquellas

nalidades dentro del sropio proyecte militar-democristiano, que se opo-

nen a la implementacion de etapas mis avanzadas del diseiio. Tal es ¢l caso,
por ejemplo, del asesinato de Mario Zamora Rivas'?.

11 Ver Escobar, Francisco Andréy “En la Lines de la muerte”, ECA, Aho XXXV No. 3757376
{enero/lchrero 1980): 21-35, pana una namacion detaliada de los sucesos acaccidos en esa fecha,

V1 Los cuerpos de sequridad licqan, inclusive, 2 amiar la wede det propio Panide Democrata Cris-
tiano {tomado pacificamente por las Ligas Fopulares 28 de Febrero), contra las drdenes expresa de la
propiz Junta. .

13 La carta de renunca que la viuds del doctor Zamora Rivas presentars ame e} partido Democna-
ta Cristiano bmplica a ciertas personalidadey del mismo Partido en ¢l asesinato de su espmo. Ver “Carta
de Renuncia de Aronnete de Zamora®, en ECA, Afe XXXV, No, 381/382 (juliofsgosto 1980}: 772
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3. EXTERMINIO EN EL SALVADOR?

A pesar de las negociaciones oficiales al respecto, la situacion de El Salva-
dor parece scr semejante a la de los ejemplos anteriores. Los niveles de repre-
sion y las practicas represivas cxc;fien ya, cuantitativa y cualitativamente, lo
que pudiera llamarse una “violacion sistemitica de los derechos humanos™,
y se acercan aceleradamente a niveles de exterminio.

El Salvador no es ajeno a esta practica. Ya en 1932 sufrié la muerte de en-
tre 25 y 30 mil de sus hombres, mujeres y nifios?®. También es a ganir de esc
afio que st establece la cadena de dictaduras militares que durante 50 afios han
sido el modus vivendi de los salvadoreiios,

Supuestamente, la insurreccion militar del 15 de octubre de 1979 tenia
como uno de sus objetivos el poner fin a este estado de cosas. Asi lo afirmaba
la Proclama de la Fuerza Armada al explicar las razones del General Carlos
Humberto Romero ¢ integrar una {znt: evolucionana de Gobierno compues-
ta mayoritariamente por civiles®. Mientras se establecian las condiciones nece-
sarias para la realizacién de elecciones libres, se proponia un programa de
emergencia, entre cuyos lineamientos se encontraban los siguientes;

1.~ *Cese a la violencia y a la corrupcion.

a) Haciendo efectiva lz disolucion de ORDEN J' combatiend o organizacio-
nes extremistas que con sus actuaciones violen los derechos humanos (). -

11.— Garantizar la vigencia de los derechos humanos.

a} Creando ¢l ambiente propicia para lograr clecciones verdaderamente Li-
bres dentro de un plazo razonable.

&) Permitiendo la constitucién de partidos de todas las ideologias de mane-
ra que se fortalezca el sistema democratico.

¢) Concediendo amnistia general a todos los exiliados y presos politicos.

d) Reconociendo el derecho de sindicalizacion de todos los sectores.

¢) Estimulando la libre emisién del pensamicnto, de acuerdo a normas
éticas.” (=.)7

Veamos Io que ha pasado desde ese insigne 15 de octubre.

3.1. Aspectos cuantitativos.

El cuadro nim. 1 presenta datos comparativos en cuanto a “‘asesinados
por motives politicos por los cucrpos de seguridad” en 1978 y 1979, hasta
antes del golpe de cctubre.

En los 21 meses comprendidos entre enero de 1978 y septiembrg de 1979
se registraron 727 asesinatos por motivos politicos, atnbuidos a las cuerpos
de seguridad. Mientras que para 1978 el promedio de asesinados por motivos

. ﬁoliucos era de 12.25 por mes, en los primeros 9 meses de 1979 ese romedio

abia subido a 64.44 por mes. Esta situacion, precisamente, ¢ra una ae las que
la Fuerza Armada, supuestamente, pretendia cambiar.
El cuadro nGm. 2 presenta las cifras correspondientes para los ultimos 3

meses de 1979. El promedio mensual para este periodo subio a 150 asesina-

dos por mes. Fue éste uno de los datosque la mayoria de miembros del Gabi-
nete de la primera Junta apunto para indicar que el proceso se estaba “dere-
chizando", que la oligarquia mas reaccionaria se habia fortalecido y que una
vez mis se habia impuesto la tesis de “reformas™ con represién’.

En enero de 1980, el Partido Democrata Cristiano pacté con la Fuerza

5 Ver, & respecto, Thomu P. Anderson. Matenze, Nebraska: Univerdty of Nebrasca Prews, 1971
134 y siguientes.
’:l “Proclams de In Junia de¢ Gobiemo Revolucionaria”, La Prensa Grifica, 16 de octubre de 1979,
P 14 )

7 hid

3 “Renunca de sgunos Ministros ¥ Subsecretarion de Estade™, ECA. Aflo XXXV, No.375/376
{enero/fchrero 1980): 120-121.

35

106

000710



Armada para formar un nueve gobiemo, A partir de entonces, los ascsinatos
por motivos politicos atribuibles a los cuerpos de seguridad han ido en cons-
tante aumento. Cuantitativamente, tolo entre enero y abril de 1980 murieron
mis personas que en todo el afo 1979 (Ver cuadro nim. 3).

CUADRO NUM. 1

ASESINADOS POR MOTIVOS POLITICOS POR LAS FUERZAS DE
SEGURIDAD, POR PROFESION: ENERQ, 1978-SEPTIEMBRE, 1979

1978 1919
PROFESION ENE FEB MAR ABR MAY_ JUN JUL AGO SET TOTAL
Campesino a3 3 7 16 1% 4% 70 {5 5 7 179
Obrero fempleado 12 1 7 5 12 22 15 5 8 5 80
Estudiante 2 4 1 1 7 30 4 3 2 13 65
Maestro 4 -~ 1 1 3 11 12 2 - 3 33
Profesional - - 1 2 1 2 1 1 I - 9
Religioso 1 .1 - - - - 1 - 1 - 3
Desconocida 45 6 1 18 22 52 38 27 28 24 21l
Totales 147 15 18 38 58 160 141 53 45 52 580

FUENTE: Secreanis de Comunication Social del Arscbispado. Informe sobre la Reprenin m El Saive-
dor {Boletin Informativo Internacional, Numero 10): diciembre, 1979,

CUADRO NUM. 2
ASESINADOS POR MOTIVOS POLITICOS POR LAS FUERZAS
DE SEGURIDAD ENTRE OCTUBRE Y DICIEMBRE DE 197%9.

(1) ()

- TOTAL TOTAL {1)/(2}
PROFESION oCcT NOV DIC oCcT-DIC 19719 Yo
Campesino 3 1 154 194 373 $2.0
Obrero/empleado 16 4 29 49 129 38.0
Estudiante ) 2 i3 29 94 30.8
Macsoo - - -— - 3 0.0
Profesional 1 1 - 2 11 18.2
Religioso - - - - 3 0.0
Desconocida 94 1 B0 176 337 45.0
TOTALES 159 10 281 450 1030 1+4.0

FUENTE: Secretaris de Comunicacion Social del Arzcbispada, op. ait.

En los primeros diez meses del afio han muerto asesinados por las fuerzas
de seguridad, o por grupos paramilitares asociados adichas fuerzas, al menos
6.450 salvadorefoy entre hombres, mujeres, nifios y ancianos, 5i tomamos i
cuenta las victimas de las diferentes masacres mencionadas en el cuadro nu-
mero 3, este total serfa de 10.450. Durante este aiio, en promedio, 1.045 sal-
vadorefios  han sido asesinados mensualmente por las fuerzas de seguridad ©
sus bandas paramilitares. De continuar con este promedio mensual hasta fina-
{izar el aho, 12.540 salvadoreiios habran sido vicumas de su Fuerza Amada.

Esto es 17 veces mis que los asesinados en los 2 ahos de gobieno del general
Romero.
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emos que la poblacion de El Salvador es de 4.354.000 haban.
res?, este total de victimas representa el 0,3 por ciento de la poblacion. 1.os
datos comparativos pro;gorcwnalcs de lo que este porcentaje significaria ura
la poblacion de otros paises del mundo puede apreciarse en el cuadro nim. 4,
No conocemos ningin acuerdo internacional en cuanto a qué porceniaje
de la poblacion dcbe ser aniquitado para que pueda hablarse de exterminip,
No obstante, los datos que hemos presentado muestran claramente una ten.
dencia creciente en los asesinatos por razones politicas por parte del régimen,
En términos absolutos, estas cifras exceden en mucho agquéllas por las cudes
¢l gobiemo del general Romero iba a ser sancionado por la comunidad de na-

cioncs americanas.

Si supon

CUADRO NUM. 3
ASESINADOS POR MOTIVOS POLITICOS POR LOS CUERPOS DE SEGURIDAD,
DEL 1° DE ENERO AL 24 DE OCTUBRE DE 1980*

PROFESION ENE FEB MAR ABR MAY JUN JUL ACO SET OCT TUTAL
Campesino 129 126 209 198 200 393 524 236 378 338 2725
Obrerofempicado 10 9 32 s 53 87 52 55 104 106 hyg
Estudiante 4 272 47 61 14 98 52 71 59 106 410
Maestro 8 & s 12 21 9 7 4 9 9 Y]
Profeicnal 2 4 7 - 17 1 8 6 - 38 9y
Religioso - - 1 - - 1 1 - - 1 4
Desconocida 115 €9 195 179 306 429 403 327 275 164 2402
TOTALES 268 236 488 480 6117 1028 1047 705 B82S 762 64;0"

a FUENTES: de enero mmayo, Socorro Jundico del Arzobispado de San Salvador. “Asesinalus por
motivos politicos derde el Lz o¢ enero hasta el 24 de octubie de
1980.™ (mimee).

de junic a agoste, CUDI Balance Estadistico, Aho 1, no.2 (agesto 1980).
de sepriembre, CUDI, Estadisticas provisionales para ¢l mes de septiembre”, {roimen),
de ociubre, Socormro Juridico del Arzobispado de San Salvador, op. ¢if, ¥ Bubtin
Semanal Sobidaridad (1.2 ¢¢ noviembre de 1980). (mimeo).
b No incluye los datos sobre las masacres del Rio Sumpul y El Trifinia, departamente de Chalaterungo
y San Vicente, Unicamente s tienen cilras aproximadas de estos hechos. La Armquidiocesis de banta
+  Rota de Copin calculs que sproximadamente 600 aalvadorehos fueron masacrados en los maigrnes

del Rio Sumpul. el 14 de mayo, por electivos de los gérciton de El Salvador y Hondur- Lot operagj.
vos miljtares del Trifinio y San Vicente pueden haber causado, sproximadamente, 400 victimas mis,

¢ Esta cifra no incluye Las victimss como consecuencis de los operativos de Moratin ¥ San Vicente, [y,
victimas de Morszin s calculan alrrdedor de 3.000, segin lo han denunciado “Medical AID Intrrna.
tional™ ¥ “Children's AID Latin America”, La prensa nacional habla de 40.000 refugiados en la auny,
Respecio a San Vicenie, min Bo b tiemen datos. _—

3.2. Aspectos cualitativos.

Cualitativamente, los cuadros 1, 2 y 3 mucstran que cstos asesinatos estan
perpetrandose_en contra de un sector muy especifico de la poblacion salvade-
reha. En términos de su profesion u ocupacion, el grueso de los asesinados w:n
campesinos, obreros y estudiantes. Estas tres ocupaciones representan el 54,9

or ciento de todos los ascsinados en 1980, En términos de aquéllos cuya pre-
esidn se conoce, los campesinos representan el 68,3 por ciento de los asesina.
dos, los obreros el 13,5y los estudiantes el 13,5 por ciento (Ver cuadro num. %,

Y DEGESTYC. £l Seivador en cifras, 1975. San Saivador, Ministerio de Economia, 1979: 12
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El cusdro num. 3 muestra también que hay incrementos significativos en
términos de los obrerosfempleados y estudiantes asesinados durante los meses
de juniofjulio y agostofscptiembre. Estos meses coinciden con los paros con-
vocados por la Coordinadora Revolucionaria de Masas y el Frente Democriu-
co Revolucionario, respectivamente. Durante los paros, la actividad politica
se desplazd fundamentalmente hacia los centros urbanos. Las profesiones que
muestran aumentos significativos en cuanto a asesinados durante estos meses

tienen sus centros de ocupacion, principalmente, en centros urbanos.

CUADRO NUM. 4

DATOS COMPARATIVOS DEL 0.3 °, DE LA
POBLACION DE VAR]OS PAISES

PAIS POBLACION %0 0.3%
Estados Unidos | 217.000.000 651.000
Rep. Federal Alemana . 61440000 184.320
Espafia 36.448.500 109.345
Holanda 13.850.000 41.550
Veneruela 12.737.000Q 33.211
Dinamarca 5.090.000 15.270
Costa Rica 2.044.287 6.112

FUENTE: Almanaque Mundial 1979, Panami: Editora América, 5.A. 1979.
8 Todon los datoa de poblacion son de 1977,

CUADRO NUM. 5

TOTALES ABSOLUTOS Y RELATIVOS DE LOS ASESINADOS POR MOTIVOS
FOLITICOS POR LAS FUERZAS DE SEGURIDAD: 1978-OCTUBRE 1980.

1878 1979 Ene-Oct 1950 TOTALES

PROFESION ABS % ABS % ABS % ABS %

Campesino 83 56.5 373 .36.2 | 2728 422 | 3131 41.7
Obrerofempleado 12 3.2 129 12.5 538 8.3 679 8.9
Estudiante 2 1.4 94 9.1 540 8.4 636 3.3
Maestro 4 2.7 as 52 83 1.4 125 1.6
Profesional - - 11 1.1 93 1.4 104 1.4
Religiosa 1 0.7 3 03 4 el s 0.1
Deaconocida 45 306 387 37.6 | 2462 33,2 2894 379
TOTALES 147 100.0 | 1080 1000 | 6450 100.0] 7627 100.0

Lo mismo puede decirse del namero de profesionales asesinados. Este
aumenta significativamente en mayo, pocas semanas desBués de haberse acor-
dado la formacién del Frente Democratico y del Frente Democritico Revolu-
cionario {FDR ). Asimismo, llama la atencion el drastico autnento de octubre,
pocas semanas después quc cl Frente Democritico Revolucionario (FDR)
ocupala sede de la OEA.

No sc tienen datos complctos en cuanto a la distribucién por edad de los
asesinados. Sin embargo, de los 2.780 muertos que se registraron durante el
trimestre junio-agosto y cuya edad se conoce {1.102), 731 —correspondiente
‘al 66,3 por ciento— se encuentran entre los 16 y los 30 aios de edad (ver cua-
dro nim. 6).

¢Cuil es ¢l denominador comun Rua todas estas personas? Obviamente,
no es ni ético, ni racial, ni religioso. Mis parece ser que el denominador co-
mun es su oposicion organizada y militante al régimen, o bien, una supuesta
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. militancia. Una gran mayoria de los abreros asesinados son o lideres sindicales
o miembros de base afiliados a algun sindicato. La gran mayoria de Ins maes-
tros asesinados pertenecen al gremio de docentes —ANDES 21 DE JUNIO - cuva
afiliacién al Bloque Popular Revolucionario lSunz de las organizacioncs popu-
lares del pais) es de conocimiento piblico. Un alto porcentaje de estas perso-
nas ha sido asesinada en actos politicos con objetivos manihiestos dc protes-
tar piblicamente por las practicas de la presente Junta de Gobiernao, actos po-
liticos que han sido atacados en el momento en que se realizaban.

De los campesinos asesinados, un alto porcentaje ha muerto ¢n tomas pa-
cificas de haciendas demandando mejoras salariales y contra las cuales se han

.montado cruentos operativos militares; en pigantescas “peinas” y “rastrilios”
que el ejército y los cuerpos de segunidad realizan bajo ¢l nombre de *“opera-
ciones de limpieza™, supuestamente para reducir X controlar a los grupos gue-
mrilleros; y mas recientemente, en bombardeos in iscriminados, tanto de ani-
Heria como afreos, contra vastas zonas rurales, en lo que se convierie cada vez
mas en una sofisticada y despiadada actividad de contrainsurgencia.

Debemos de concluir, pues, que la caracteristica principal que sirve de de-
nominador comun a los asesinados es su oposicion —real o aparente— al régi-
men. La Junta de Gobjerno parece estar decidida a exterminar a la oposicion
y. a juzgar por las tendencias incrementales de las matanzas, ni la oposicién es
tan minima como lo afirma el discurso oficial, ni tampoco parece disminuir.
Todo lo contrario. Cada vez parece cobrar mayor fuerza y, en la medida en
que se ha ido fortaleciendo, las pricticas re resivas y de aniquilamiento han
ido adoptando un caricter indiscriminado. De los cateos y las peinas sc ha pa-
sado a los bombardeos de zonas rurales enteras; de Jas “operaciones de limpie-
za™ a Ia “accidn militar definitiva”1?, E] exterminio del pueblo salvadarefio
por parte de la Junta Militar Demécrata Cristiana es sistematico y cada dia
mayor. .

CUADRO NUM. 6

ASESINADOS POR MOTIVOS POLITICOS POR LOS CUERPOS
DE SEGURIDAD, POR EDAD - TRIMESTRE JUNIO-AGOSTO

EDAD Jun Jul Age. Tetal
010 ) 26 5 40
11-15 23 10 26 75
16-20 112 127 a3 322
21.25% o4 a3 76 753
26-30 68 3] 13 156
31.35 51 $2 22 LI
3640 25 18 12 55
40 46 44 6 116
Desconocida 620 634 424 1678

FUENTE: CUD\. Balonce Essadistice, ao 1, No. 2 (Agesto, 1980).

4. LOS ASPECTOS DE INTENCIONALIDAD.

Ciertamente, un primer argumento para afirmar que este exterminio sis-
temitico cs intencional €s su volumen v la posibilidad de identificar clara-
mente hacia quién va dirigido. Dificil es de suponer que 10.430 asesinatos.
perfectamente ubicables en un polo del espectro Bolitico ¥ que se realizan con
toda impunidad. han sido casna?:s.

10 Declaraciones del doctor Jost Morules Endlich, Diario Et mundo, 14 de noviembre de 1580. p 4.
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El Ginico instrumento politico encargado de vigilar el ficl cumplimiento de
la intencionalidad de la Proclama de la Fuerza Armada —el Comite Permanen-
" te de 1a Fuerza Armada (COPEFA )— termina de ncutralizarse con ¢l reemplazo
de la casi totalidad de sus miembros originales. Al interior de la Fuerza Arma-
da, la faccidn mas reaccionaria mantiene un mando paralelo sobre el que no se
tiene ningun control y cuyas decisiones parecen anteponerse aun a las decisio-
nes militares que emanan de la misma Junta. Esta faccion, en alianza con al-
gunos miembros de la Junta, mantiene una amenaza constante de golpe de Es.
tado. Asimismio parece controlar la actividad de lac bandas paramilitares ‘.

En términos juridicos, se decreta el Estatuto Constitucional que ratifica la
Constitucion Politica de 1962 como la base juridica del Estado de Derecho,
siempre y cuando los conceptos de dicha constitucion no se¢ opongan a, ni
contradigan, las disposiciones legales necesarias para implementar las “relor-
mas” que el proyecto politico contempla. )

Durante el periodo s¢ mantiene, aunque en {orma decreciente, un recono-
cimiento de legitimidad a las organizaciones politicas populares y una posi-
cién de apertura al dialogy, con ellas. Los medios de comunicacion permane-
cen abiertos a la publicacién y emisién de sus opiniones, aungue siempre en
calidad de *“campo pagada”. El partido Demécrata Cristiano mantiene un apa-
rente rechazo hacia la emg‘resa privada, rechazo que es compartida —publica-
mente, al menos— por la Embajada norteamericana. El PDC manifiesta, ubli-
camente, voluntad de retirarse’ del gobiemo si no disminuyen los nivelzs de
represion Y si no s¢ llevan a cabo las investigaciones pertinentes para reducir
responsabilidades en los casos de abuso piblico.

Al finalizar ¢} periodo las apariencias empiezan a desvanecerse. Monseiior
Romero advierte sobre los excesos que las fuerzas del orden publico estin co-
metiendo v desenmascara la intencionalidad del proyecto. La renunciz de Hée-
tor Dada Hirezi confirma esa intencionalidad. Su desplazo de la Junta de Go-
biemo permite el avance hacia una nueva etapa en el disefio de exterminic.

b) Segundo momento: La mdscara reformista.— Tres dias después de ha-
cerse publica la renuncia de Dada Hirezi se decreta la Reforma Agraria, la Na-
cionalizacion de 1a Banca y el Estado de Sitio en todo el territorio nacional.
Consideramos esta fecha como inicio del segundo momento, periodo que se
extiende hasta ¢l 1° de mayo, fecha en que el coronel Amoldo Majano or-
dena la captura del mayor Roberto D*Abuisson, vocero publico y cabeza vi-
sible del Frente Amplic Nacionalista.

La sola emision del Estado de Sitio potencia y admite una capacidad re-
presiva del régimen hasta ahora desconocido. 56lo en el mes de marzo fueron
asesinados casi tantas personas como en los dos meses anteriores juntos. Entre
los asesinados se encuentra monseiior Romero, quien antes de su muerte de-
nuncia la m:gxitud de la represion, anuncia la intencionalidad del exterminio
guc sc caconde tras las reformas y advierte sobre la intervencion estadouni-

ense en. el pais. Citamos los siguientes datos de conocimiento pablico, 2 ma-
nera de ejemplo: se conoce que la Junta Militar Democristiana ha solicitado
“equipo militar no-letal”, valorado en U.S. § 5.7 millones, al Gobiemno del
presidente Carter; 3¢ conoce que el sefior Roy Prosterman, asesor de la refor-
ma agraria del régimen_de Viet-Nam del Sur, se encuentra asesorando la re-
forma agraria salvadoreiia, y que ba llegado al pais un cquipo de técnicos de
la organizacion AIFLD para asesorar la reforma agraria, de conocidas vincula-
ciones con la ClA.

Ademis de los instrumentos juridicos mencionados al inicio de este apar-
tado, la Fuerza Anmada emite ¢l Decreto de Desarme o Despistolizacion. So

retexto de desarmar a la poblacion para llevar a cabo la pacilicacién del pais,
os retenes y los cateos se multiplican ¢n los centros urbanos para registrar ve-
hiculos, personas y habitaciones.

B Asi parece qd!mﬂahmkmkﬂinwbm}mﬂhyummmw
de! purtido de us nomero signiGoativo de sus eikmentos mas progresistas (Ver ECA, Abho XXXV, N8.
377/378 (marzo/abril 1980): 376 ¥ sig.).
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Surgen nuevas modalidades represivas. Todos los dias aparecen numero-
sos cadaveres mutilados y torturados por las carreteras del pais, en la capital,
en los rios de toda la republica. Desaparecen los capturados por motivos poli-
ticos, Sus restos aparecen violentados a los pocos dias de ?ue desaparecen.
Aparece el Escuadrén de la Muerte, operando en Santa Ana, lucgo en San Sal.
vador, para pasar a San Miguel y, de ahi, a toda la republica. Las personas que
por alguna razdn sobreviven, son rematadas al interior de los centros de sailu
en donde se recuperan, y se inicia una campana de eliminacién de personal
médico, para-médico y de empieados de 1a salud en general.

A nivel politico, el Estado de Sitio conlleva la censura de prensa y con cllo
el desapurecimiento de la batalla ideol6gica que se libra en los “campos paga-
dos" de los medios de comunicacién. finalizar el ren'odo, unicamente a
YsAX (radio del Arzobispado), el diario La Crénicay e diario El Independien-
te, quedaran como voces disidentes. Surge el Comité de Prensa qle la Fuerza
Armada (COPREFA) que de ese momento en adelante se dedicari a desinfor-
mar oficialmente y a tergiversar las noticias sobre la situacién real del pais.

Ante los sucesos acaecidos en Catedral para el funeral de monseiior Ro-
mero, las radioemisoras nacionales son colocadas en cadena. El régimen se
apresurd a culpar a la oposicién, acusacién a la que hace coro la Embajada
norteamericana. El embajador notteamericano parece tener, cada vez mis, una
ingerencia directa en la gestion del gobierno y en la direccion del proyecto. |

Inclusive al interior del proyecto, prosigue ¢l aislamientoy la climinacion
de los posibles opositores, Tres de los principales ascsores del coronel Majano
mueren en un misterioso accidente de aviacion; se lleva a cabo una campaia
en la que se acusa al coronel Majano de ser miembro del Partido Comunista
y hay un atentado contra el capitin Mena Sandoval, uno de los dirigentes
del golpe de octubre y hombre incondicional del coronel Majano.

1 periodo finaliza con la orden de captura del mayor Roberto D'Abuis-
son, que emite el coronel Majano. Es un intento desesperado que, mis que una
accidn concreta de controlar el exterminio, demostrari la verdadera impoten-
cia que los sectores progresistas al interior de la Fuerza Armada tienen para
entorpecer el genocidio. La tura de D'Abuisson servird de escenario para
una confrontacioén de fuerzas al interior de la Junta de Gobiemo y la Fuerza

~Armada;-y-come-inicio-de lasiguiente etapas - - ¢ Tt T T 00

c) Tercer momento: Se cae la mdscara.— El periodo que comprende este
momento desde que se nombra Administrador de la Fuerza Armada al coronel
aime Abdul Gutiérrez (principios de mayo) hasta la intervencion militar de
a Universidad Nacional (26 de junio). Este momento es, sin lugar a dudas, e}
desenmascaramiento totai de las verdaderas intenciones que se esconden de-
tras de las supuestas reformas ?ue se han decretado y la declaracién de hecho
del exterminio contra el pueblo salvadoreiio. Durante los 60 dias que com-
prende el periodo son asesinados, torturados y masacrados mis de 2.500 sal-
vadorefios.

Las matanzas son masivas, y cuentan para-su ejecucion con la cooperacion
de los ejércitos guatcmaltecos y hondurenos, como apoyo a la propia Fuerza
Armada salvadorefia. Las bandas paramilitares parecen habene unificado en
un mando tinico y se articulan ahora bajo ¢l nombre de Ejército Secrero Sai-
vadorefio (ESA), sin que ello obste para que sigan proliferando nuevas escua-
dras ejecutoras. De acuerdo a un documento interno del Departamento de
Estado norteamericano, la nueva eficiencia y articulacion de cstas bandas se
logra con la participacion directa de asesores norteamericanos que no solo bus-
can un mando Unico para los grupos salyadorefios, sino que también persiguen
una meﬁ!r coordinacion y articulacion con las bandas paramilitares de Guate-
mala y Honduras?f, .

* En términos cualitativos, el tesror parece ser la caracteristica distintiva del
periodo. Los niveles de saia que se advierien en los casos de personas que de-

15 ESCATF/D, Department of State, “Dissent Paper on El Salvador and. Central America™ (mai-
mes), § de noviembre de 1980,
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saparecen y luego aparecen torturados y asesinados superan todo tipo de te-
rrorismo advertido en los momentos anteriores. Los cadaveres aparccen de-
gollados, despellejados, decapitados, desmembrados. Las ¢’ =as de los deca-
pitados aparecen colgadas de drboles o empaladas en cercas. .

La accion de las escuadras paramilitares se ve completada por operativos
masivos en las zonas norte y centre-oniental del pais, en donde se masacran a
mujeres y nifios que huyen del territorio nacional, buscando refugio en lave-
cinz Honduras. En los centros urbanos, la Fuerza Armada inicia una campana
despiadada de represion contra el sector educativo, los empleados de lasalud
y la Iglesia. Los catcos a instituciones educativas prolileran, los hostigamien-
tos armados en contra de las dos principales universidades de! pais se suscitan
con mayor frecuencia, los cateos a conventos, colegios catdlicos y centros de
salud y refugiados de la iglesia se multiplican. Sélo durante el mes de mayo
son asesinados 21 maestros.

Ante el avance de la organizacion de la oposicion, ¢l régimen amenaia
con la imposicion de un Estado de Emergencia, Lleva a cabo reformas al Codi-
go Penal en los ?uc sanciona como delito de subversion la toma pacifica de
instituciones publicas. Utiliza los medios de comunicacién masiva para justili-
car y legitimar futuros actos de rclprcsion“.

El nombramiento del coronel Gutiérrez como Administrador de la Fuerza
Armada parece coincidir con este incremento en la represion. Pocos dias des-
pués de su nombramicnto se libera aii Mayor D*Abuisson. Los operativos ma-
sivos del Trifinio, Sumpul y San Vicente se llevan a cabo después de su r:tor-
no de Guatemala, en donde sostiene pliticas con sus homologos guatemalte-
cos. Hacia el [inal del periodo, hay manifestaciones publicas Ec que se haen-
trado en platicas y arreglos con sectores de la Empresa Privada.

Ante la maxima expresion de una oposicion ofganizada —el paro de Ja
Coordinadora Revolucionaria de Masas el 5)4 y 25 de junio— la Fuerza Armada
responde con mayor vehemencia que anteriormente: Penctraala Universidad
Nacional y la militariza, ademais de Janzar un operativo de limpieza contrala
dingencia sindical que se manifestara en toda su amplitud en el siguiente pe-
riodo.

d) Cuarto momento: La fascistizacién.— Ante el éxito del paro convoca-
do por la CRM. ¢l proyecto de exterminio entra a una nueva ctapa. A nivel
juridico el régimen emite el Decreto 296 que sanciona ¢l derecho de organi-
zacion y de huelga de los empleados pﬁbclicos, y ¢l Decreto 43 por medio
del cual se militanzan las entidades auténomas y semi-autonomas que sc con-
sideran estratégicas: Comision Ejecutiva Portuaria Autonoma (CEPA), que
controla los puertos de mar y aire del pais; Asociacion Nacional de Acueduc-
tos y Alcantarillados (ANDAEi que controla los servicios de agua; Comision
Ejecutiva Hidroeléctrica del Rio Lempa (CEL), que controla los servicios de¢
electricidad; Y la Asociacién Nacional de Telecomunicaciones (ANTEL), que
controla teléfonos y comunicaciones internacionales en general. El periodo
que abarca este momento sc inicia con la emision del Decreio 296 y termina
con la emisién del Decreto 43.

Como e¢n los mejores tiempos del fascismo alemin, el régimen arremcte
contra todes los medios de comunicacion masiva que s¢ oponen y denuncian
el proyecte genocida. En los primeros dias de julio, el diario El Independicnte
sulre tres atentados, se coloca una carga explosiva en la Universidad Centroa-
mericana “José Simedn Cailas”, se catea la Agencia Internacional de Noticias
APL y se secuestran al redactor y a un fotdgrafo del diario La Crénica, cuyos
cadaveres son encontrados dias mas tarde con horribles senales de tortura.

Por si esto fuera poco, una vez silenciados los medios disidentes se inicia
una campaiia de delacion. La Fuerza Amada proporciona un teléfono al que
cualquier persona puede llamar para denunciar “actividades sospechosas™. sin
necesidad de idenuficarse ni de verificar con mis detalles las sospechas.

16 Tal en ¢ caso d¢ La capturs del sehor Julidn Ignacio Otero por la Guardia Nacional. Después de
publicitr ias scusaciones del seivor Otero, s¢ procedio a actuar, militar o paramiliarmente, contrs todas
las personas ¢ inatituciones que s¢ habian mendonado,
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So pretexto de haber recibido tales denuncias. la Fuerza Armada prasigue
cun su cadena de catcos a los centros cducatnos y a fas instituciones de la
fglesia que, cn alguna forma, estin relacionadas con la denuncia de violacion

¢l Arzobispado €s objeto de un cateo que busca climinar pruchas que vincu-
lan a la “benemerita” Guardia Nacional con las bandas paramilitares.

Los actos de tefrorismo por parte de las handas paramilitares se dan zho-
ra con total impunidad. La mayoria de Jocales sindicales son ohjeto de atenta-
dos terroristas o cateados por las fuerzas del orden piblico. los uperativos
masivos en el area rural contindan, y las denuncias de utilizacion de helicop-
teros artillados, asi como de artilicria pesada cn la realizacion de los mismos
se da con mas frecuencia. Con la venia de la Fuerza Armada, empicza la for-
macion de guardias civiles que no son mis que nuevos escuadrones de ejecucion.

La militarizacion del campo y dc la ciudad es total, g llega a su maximo
durante ¢l paro que se realiza durante los dias 13, 14 y 15 de agosto. Aunque
durante ¢l mes de agosto el nimero de asesinatos observa un descenso {posi-
blemente por la presencia de cantidad de corresponsales cxtranjeros ante el
anuncio del paro}, s¢ mantiene por encima de los 700, lo cual deja un prome:-
dio de casi 25 asesinatos diarios.

La paniciﬁacién de los Estados Unidos en la gestion del disefio es cada
vez mis palp ¢

e IR Lo

le. En cuanto a la campafia a través de los medios de comuni-
cacion, ¢ Documento Intemo del Departamento de Estado afirma que al
menos 12 agencias pubernamentales y otras tantas no gubemamentales estin
llevando a cabo en El Salvador, las siguientes actividades:

“_ Proyectar una imagen moderada y reformista del actual gobierno,

— Proyectar la imagen de que los Estados Unidos apoyan reformas €x-
tensas pero moderadas en la region, como un medio para contener la expan-
si6n extremista y comunista.

~ Establecer vinculos entre los grupos guerrilleros de oposicion en Gua-
temala y El Salvador con Cuba.

. - Llevar a cabo acciones tendentes a desacreditar a los voceros centris-
tas de la oposicién como titeres de los lideres guerrilleros de linea dura.

— Mantener un monitoreo cuidadoso de la cobertura, que la situacién
salvadorefia tenga al interior de los Estados Unidos, para-cvitar-que-seJe-dé-a -

- = == == 1—""[3 oposician una publicidad estilo Nicaragua {...)""".

En medio de constantes afirmaciones de que la oposicion estd derrotada
y solo le queda el terrorismo como salida, s¢ ordena ia militarizacién de mal-
tiples centros de trabajo y las entidades auténomas y semi-autonomas. El di-
sefio necesita de nuevos ajustes.

¢) Quinto momento: El exterminio total — La militagizacion de centros de
trabajo, que se produce a finales de agosto, sirve de antgsala para terminar de
aislar a los pocos reductos progresistas que aiin quedan al interior de la Fuerza
Armada. El periodo que cubre cste_quinto momento abarca desde la_crisis
de la Junta pravocada por la Orden Militar del 12 de septicmbre hasta finales
de octubre.

El discreto descenso gue los asesinatos politicos habian tenido en este pe.
riodo inician su inexorable escalada. La Fuerza Armada anuncia publicamente
?:: esti utilizando a la Fuerza Aérea en las operaciones de contra-insurgencia.

denuncias de bombardeos indiscriminados —tanto aéreos-como de artille-
ria pesada—, utilizacion de helicopteros artillados y ¢l uso de blindados, pro-
liferan. Sc desatan las “acciones militares definitivas”™ en contra de lugares en
los que se ubican nucleos guersilleros. Tal es el caso de la campaina de Mora-
zin , en ¢l nor-oriente del pais, en donde se comprometen aproximadamente
5,000 efectivos del ejército. Varias organizaciones internacionales han denun-
ciado la muerte de al menos 3.000 civiles en dicho operativo®®.

—————

17 ESCATF/D. op. cit, pp- 8y 50 ‘
I8 Ass ko afirma un cable de la agencia noticioss DPA. Las orpanitacioncs iniermacanales que de.
nuncian ls masacre son “MEDICAL AID INTERNATIONAL" ¥ CHILDREN'S AID LATSNAMERICA™,
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Los srupos paramilitares continuan su inexofas.e trabajo de aterronzar a
la poblzcion y de eliminar m_lemb;os de base asi (1o lideres del movimien-
to popuiaz. Reaparecen las gjecuciones masivas de. Zscuadron de la Muerte, y
sc licga inclusive a atentar contra la vida del corone. Majano, cuyo aislamiento

“al interior de la Junta ya es manifiesto después gue los miembros civiles de
la Junta ratifican la orden militar de septiembre, por medio de la cual se des-
plazaban de posiciones de mando a los oficiales de confianza del coronel Ma-
jano. El mismo declara que ¢] atentado contra su vida proviene “de m\? alto
y muy adentro”. El gran capital, reagrupado en un nuevo frente formado por
vicga.s y conocidas asociaciones, toma una posicion mas agresiva y tira linea al
gobicrno. Las sugerencias %c lanza en cuanto alas soluciones que necesita el
pais las retoma la Junta de Gobierno v las anuncia como grandes medidas con-
ciliadoras para ¢l aniversario del golpe de octubre. '

Los espacios politicos para la oposicion se cierran cada vez mas. El cerco

mordaza informativa ¢s tal que el Frente Democritico Revolucionano rea-
?;za acciones de hecho para llamar la atencion pubbca y de organismos inter-
nacionales, que s¢ mantienen mudos v sin intervenir ante la presion del gobier-
no norteamericano. Ni aun el asesmato de dos miembros de la Comisién de
Derechos Humanos de El Salvador incita a estos organismos a pronunciarse.

Al Rnalizar este momento gueda claro que la responsabilidad del disefio
recae en los Estados Unidos ¢n su concepcién, y en el asesoramiento técnico
y politico para levarlo a cabo. En las fuerzas armacas salvadoreiias y sus ban-
das paramilitares para cjccutarlq; y en la democrzcia cristiana salvadorefia y
sus principales lideres —Napoleén Duarte y José Antonio Morales Ehrlich—
para legitimarlo y justificarlo.

4.2. Lalegitimacion y justificacion.

Un proyecto de esta magnitud y naturaleza necesita obligadamente de una
legitimacion y justificacién. Mientras que la legitimacion §a ha encontrado en
el supuesto programa de reformas, el plan de recuperacion econdmica, el pro-

arna de pacificacion, los anuncios de didlogo y elecciones libres yc:] apoyo
incondicional de regimenes extranjeros (particularmente Estados Unidos, Cos-
ta Rica y Venezuela), 1a justificacion viene dada por una desnaturalizacion en
cuanto a la forma en que el régimen defineala og::dcién politica, La segunda
s¢ apoyaen la primena y, a su vez, la primera condiciona las redefiniciones que
el regimen hard de la oposicion.

a)La Lefmmactén.- No hace falta ahondar mucho para mostrar que las
supuestas reformas que el régimen ha intentado soz su forma de legitimarse.
Tal vez amerite detenerse un poco para mostrar que lo lnico que persiguen las
reformas es e30 —legitimane— y que no necesattamente ha habido mtencion
de Dlevarlas a cabo en profundidad. .

Bistenos para eso ¢l citar algunos pirrafos del Documento Interno del De-
partamento de Estado Nortcamericmo que hemos mencionado con anteriori-
dad. Al hacer un listado parcial de b actividades en que-varias organizaciones
gubernamentales y no-gu ennies de los Estados Unidos han estado in-
volucradas en El Salvador, s¢ menaoca la siguiente:

“Expandiendo ¢l flujo de recunos y reforzanda la administracion del pro-

suma de reforma agraria a fin ée reducir su tmpacto sobre las élites tra-

icionales y aumentar ios beneficios a corto plazo de la poblacion™(...)**.

Y. entre las apreciaciones que ¢. mismo documento hace respecto a la si-
tuacion en El Salvador, dice: .

“I.2 Junta de Gobierno y las fuszas armadas ban fracasado en su intento
de obtener una base de apoyo s:<ial para sus rzlorrwes y sus programas de
Contra-msuIgencia. . . .. .

El esfuerzo de redistribucion de ia tierra ha Szcasade en neurralizar a la

¥ FSCATI/D.Op oty 6.
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oblacién campesina y no ha tenido éxito en aislar a las fuerzas guern-
eras” (...)**-

Un segundo aspecto de la legitimacion se refiere a la posibilidad del régi-
men de ng‘:re‘r aislado intencionalmente. Para elio, los Estados Unidos han sido
instrumentales. El mismo documento al que hemos hecho referencia ata,
entre las muchas actividades tendientes a “mejarar y proteger el prestigio y le-
gitimidad internacional del régimen™, las siguientes:

“Promover el reclutamiento de personal salvadoreio, moderado y refor-

mista, pars representaciones diplomaticas. | i ..

Proveer apoyo logistico y orientacion a traves de embajadas y misiones -

tadounidenses. . .. .

Promover activamente un creciente apoyo diplomitico por parte de regi-

menes latinoamericanos simpatizantes y otros gobiemos aliados. ,

- Disuadir cualquier resolucién y otras iniciativas diplomiticas que sean cri-.
ticas al actual gobierno o que pueden contribuir a legitimar a las fuerzas

de oposicion. .
! Creando las condiciones favorables para que otros paises inten'cnﬁ.n en
acio-

apoyo de las iniciativas estadounidenses en el seno de la OEA ylas

nes ‘Unidas, en todo aquello que se relacione con la situacion salvado-
refa” (..) ¥~

Concluyen, sin embargo, que:

“Ni las fuerzas armadas ni el gobierno han sido capaces d¢ demostrar su
voluntad o capacidad de evitar la represion indiscriminada de la poblacion
civil, contribuyendo asi al ripido cterioro de su imagen entre la pobla-
cién e internacionalmente™?3,

b} La justificacién.— Si el aspecto legitimador lo han Uevado a cabo los
Estados Unidos, al exterior, y la farsa de reformas de la Junta, al interior, la
justificacion del disefio de exterminio ha estado, fundamentalmente, en manos
Yle la democracia cristiana salvadoredia a través de la definicion del ppositor
politico, cada vez mas desnaturalizada, por medio del discunio ideologico ¥
= sus representaciones a traves de los medios masivos de comunicacion, |

] untamos aqui que cada uno de los momentos que hemos mencionado
- 4 - “eqi-¢l disehio d€l exterminio conlieva una definicion de la ogosic:&n olitca
que se va delineando claramente en ¢l periodo que le precede. La delinicion
que va emergiendo advierte también sobre el tipo de instrumentos juridicos,
politicos y de ejecucién que se utilizarin en ¢l siguiente momento,

= LA TRANSICION

Durante el primer momento, el discurso de la Junta y de la dirigencia de-
mécrata cristiana reconoce, de jure, que hay una oposiclan politica con ja cu
se pucde dialogar. )

Esta oposicion es el unico artido politico que aiin no se ha declarado co-
mo inte te de la Coordinadora Revolucionaria de Masas: El Movimiento
Nacion:.f Revolucionario (MNR), con ¢l que, inclusive, trata de formar gobicr-
no. Es un F&:odo en que el antiguo partido oficial —Partido de Conciliacion
Nacional (PCN)— estd tratando de cambiar de imagen y no representa ninguna -
oposicion en cuanto tal. Sin embargo, en su apanenca pluralista, la Junta to-
lera campos pagados y el desarrolio de una vigorosa campaia ideologica a tra-
vés de los medios de comunicacion masiva. *

Las organizaciones populares se consideran como grupot existentes con
los que sc debe dialogar, y se distingue perfectamente entre ellos y los grupos
politico-militares. En'el lado izquierdo del espectro politico, estos grupos re-

® nid, p- 8.
3N [hid p. 7.
2 Jbid., p.9.
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presentan a la “ultraizquierda™, a la que se contrapone la “ultra-derecha”™,
representada por cl FAN y las bandas paramilitares. Con esta ultra-derecha
se asocia, indirectamente, al gran capital y a sus conocidas asociaciones gre-
miales (ANEP, ASI, Cooperativa Algodonera, ctc.). A pesar que todos estos

pos representan la “‘oposicion”, €l PDC en cuanto tal aparenta considerar
mas a la ultraderecha como “oposicion a combatir”. Asi ?_arcccn sugerirlo dos
campos pagados que el Partido publica en enero: uno re inéndose a los asesi-
natos de varios miembros del partido de Chinamequita, v el otro, su posicion
frente a la masacre de] 22 de encro??, .

En la medida que el sector progresista del Partido renuncia, incriminando
a un sector de la dirigencia con las masacres de que esti siendo objeto el pue-
blo, la definicion de oposicion tiende a desplazarse hacia la izquicrda del es-

pectro politico.

s LA MASCARA REFORMISTA

Durante el segundo momento, la oposicion politica la define el régimen
como “las extremas”. Es interesante notar que, ya que en este momento, las
organizaciones populares han pasade a formar parte de la ultra-izquierda o, si
se quiere, que se agrupan organizaciones politico-militares y populares en una
misma extrema. La extrema derecha sigue definiéndose como el gran capital,
al que el gobierno combate a través de las reformas.

Sin embargo, ¢l discurso oficial sostiene que, ante la violencia generada
por la extrema izquierda, al régimen no le queda mas alternativa que respon-
der con fuerza. La violencia de la ultra-izquierda es atribuida a las refcrmas
que, en la medida que se van implementando, le van restando banderas. Se
principia a caracterizar a la izquierda como “irrespetuosa” de la misma pobla-
cién por la que se dice luchar. Las acusaciones que la Junta de Gobiemo yla
Embajada nortcamericana' le hacen a la Coordinadora Revolucionaria de Ma-
saz como provocadora de la masacre de Catedral, durante el entierro de mon-
sefior Romero, es una muestra fechaciente de esta caracterizacion gue emerge.
A medida que se caracteriza a la extrema izquierda como generadora de vio-
lenia, la extrema derecha parece figurar menos como opositora del régimen,
aunque sicmpre como generadora de violencia. La tremenda mortandad que
se da durante este periodo cs atribuida a la lucha fratricida que sosticnen las
extremas. El régimen se define a si mismo como mediador del conflicto.

* SE CAE LA MASCARA

La forma en que se define a la izquierda durante ¢l segundo periodo da pie
ara que s¢ le caracterice de subversioa en el tercero. El surgimiento del Frente
emocritico Revolucionario, en donde se encuentran incluidos antiguos

socios de la democTacia cristiana, obliga a la consideracién momentinea de
una extrema izquierda {FDR), y una ultra-izquicrda (organizaciones politico
militares) nuevamente. Los operativos que el régimen lanza en el norte y cen-
tro del pais requieren ‘que se hable nuevamente de subversion. El lenguaje de
los idedlogos demberata cristianos adopta las mismas tonalidades que los ideo-
Jogos de la “seguridad nacional™ en tiempos del general Romero.

Los nuevos niveles de represion que el discio contempla, sin embargo,
rcgmcren de una profunda campaia sobre la intervencion extranjera {sobre
todo de Cuba y Nicaragua) en apoyo de la subversién. Esto garantizari la posi-
bilidad del “rescate” norteamericano, asi COmMO uNa nueva caracterizaciéon en
¢l cuarto momento. Los acontecimientos que se suscitan durante ¢l paro de ju-
nio convocado por la CRM dan lugar a la nueva formulacion,

* LA FASCISTIZACION

. En tanto que la Junta s¢ define a 3i misma come “revolucionaria” por
estar llevando a cabo las “reformas”, aquellos grupos que en sus manifestacio-

”:‘ Consultar "Docummtaciin”, e £CA, Ado XJOCV, No. 377/378 (martofabeil 1980): 574-379
Y ym .
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.asi durante las ce

nes de protesta entorpecen la actividad econémica deben de definirse como
“contrarrevolucionarios”, La extrema izquierda pasara a ser ahora “subversi-
vay contrarrevolucionaria™. L

Ante el éxito obtenido durante el paro de junio por la Coordinadora, la

.}uma inicia una campafia a través de los medios de comunicacion para desin-

omar tanto a la opinién piblica nacional como internacional. La campaiia de
desinformacién induye e bloqueo total a las campaiias de exterminio que se
estin levando a cabo; la desaparicion, en los medios de comunicacion masiva,
de noticias sobre los asesinatos Xoliucos que la fuerza publica y las bandas
paramilitares cometen; la publicidad de los “actos subversivos”, atribuyéndole
responsabilidad a las organizaciones politico-militares de los mismos crimenes
que el régimen comete, ¢ impulsando una campafia tendiente a crear confianza
en el “proceso de recuperacion econémica”.

La identificacion de la Democracia y la Fuerza Armada ¢s, en este momen-
to, total. El ingeniero Napoleon Duarte'y el doctor Morales Ehrlich se convier-
ten en los voceros del discurso de la “seguridad nacional”™,

La campaha publicitaria que se prepara con el fallida paro del Frente De-
mocratico Revolucionario en julio, prepara el escenario para declarar el paro
de agosto como un “fracaso™ de la izquierda y, junto a la imagen de una iz-
quierda fracasada, una nueva definicion de la oposicion.

s EL EXTERMINIO TOTAL

E!l discurso triunfalista del ingeniero Duarte después del paro de agosto ca-
racteriza a la izquierda como “fracasada” y, ante un fracaso, con dos opciones
posibles: plegarse al proyecto de la Junta o el terrorismo. Durante el quinto
periodo, y ante la obvia neﬁtiva de una izquierda que cada vez incorpora mis
y mais sectores moderados, la Junta y el Partido caracterizarin a la 1zquierda
como terrorista ¥, a mcdi&q que las contradicciones al interior del régimen se
hacen mis aparentes, de delincuente, Si a los subversivos antirrevolucionarios”
se les combate dentro e los lineamientos tradicionales de la doctrina de la se-
guridad nacional, a los “terroristas y delincuentes” se les extermina. El régi-
men anunda y lanza campafias militares “definitivas”, como las de Morazin, y
el doctor Morales Ehrlich anuncia, en cadena nacional de radio y television
guc cualquier individuo dedicado a actividades terroristas asociadas con ¢l

rente Democritico Revolucionario sufrird las consecuencias plenas de la ley.

Es interesante notar gue, ya para este momento, el FDR se ha incluido
dentro de los “terroristas”. Es mis, a través de los medios de comunicacion so-
cial, todas las acciones de la Direccion Revolucionaria Unificada (DRU-PM) se
le arribuyen al FDR, haciéndole aparecer como el “cerebro del terrorismo™,

finalizar el cuarto periodo, el FDC y sus representantes civiles en la Jun-
ta hablan sobre posibles elecciones. Las asociaciones representativas del gran

-capital vuelven a tomar una iniciativa visible en cuanto a’posibles soluciones al

conflicto nacional, soluciones que la Junta adopta comg propias y Jas anuncia

lebraciones del primer aniversario del golpe de octubre. Al
finalizar el presente periodo, el descontento de [a empresa privada es manifies-
to y los intentos de eliminar fisicamente al coronel Majano vaticinan nuevas
csciz'.lgdu represivas, asi como nuevas formulaciones para definir a la oposicién
politica. , ..

Hacemos constar que “oposicién politica” es un término nuestro. A pesar
de las crecientes matanzas, de los constantes operativos militares, de los asesi-
natos, de los muertos que aparccen diariamente en las carreteras y barracas del
pais, el régimen asegura que la izquierda estd derrotada y que el Pucblo que
se le opone “e3 una minona de terroristas y delincuentes comunes™.

5. A MANERA DE CONCLUSION.

Entendido el genocidio como el exterminio sistematico que un gobiemo
ejecuta contra un grupo de la poblacién por razones etnicas, raciales o ideolo-
gcas, llegamos a la conclusion que el actual régimen salvadorenio esta imple-
mentando pricticas genocidas.
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Es genocidio en tanto gue s¢ trata de un exterminio sistematico ¢ intenciv-
nal de un sector de la poblacion. Cuantitativamente, mas de 10.000 muertes
atribuibles al régimen en menos de 10 meses, amén de toda gama de vejaciones

violaciones de Jos derechos humanos de la poblacidn salvadorena en que ha
incurrido ¢! régimen, asi como la tendencia incremental de dichos asesinatos,
no pueden sino calificarse como exterminio. _

La persecucion sistemidtica de 12 oposicion, a traves del asesinato de lide-
res v bases del movimiento sindical, lideres y bases del movimicnio campesi-
no.Yidercs bases de los sectores democraticos, asi comy de toda aquella po-
blacién civil de la que se sospecha la mis minima simpatia por ¢l movimicntn
popular, califican a cste exterminio de sistematico vy apuntan hacia su inten-
cionalidad.

En contraposicion, el hecho de que ¢l régimen no haya tomado las mas
minimas medidas cn contra e otros sectores de la publacion, ayuda a delimi-
tar aun mas al %rufn que se estd exterminando sistemiticamente y a definir
con mayor claridad su caricter de “oposicion™. Ayuda, al mismo tiempo, 4
scialar a los sectores participes y complices del genocidio.

Por ultimo, encontramos su intencionalidad en los instrumentos quc el
mismo régimen ha creado para incrementar la eficacia exterminadora, asi
como las practicas politicas que coadyuvan a la warea. Mencion especial mere-
cen en este rubro, ia desinformacion total de la poblacion a través de una mot-
daza a los medios de comunicacion y la persccucién implacable a cualquicr
voz que tenga tonos de disidencia; asi como la tendencia incremental a mili-
tarizar todos los aspectos de la vida civil.

Por si quedara la menor duda, algunos de¢ los documentos que hemos ci-
tado demuestran que la politica de exterminio ha sido perfectamente counce-
bida y permite establecer las responsabilidades del caso. Sa pretexto de pro-
teger al mundo occidental contra el avance del comunismo v el extremismo,
los Estados Unidos de América intervienen descaradamente impulsando y ase-
sorando ¢l disefio. La Fuerza Armada salvadorefia y las bandas paramilitares
bajo su control, son los ejecutores principales del exterminio. No caben aqui
las distinciones en cuanto a Jas diferentes tendencias que puedan detectarse
dentro de esa Fuerzs Armada. La institucién, como tal, esti abocada a un
proyecto. Las intenciones individuales nada pueden contra la dinimica estruc-
tual que ¢l proyecto exige y ha puesto en marcha. No es aventurado concluir

ue, dada la dinimica del proceso, alguno de los militares que disienta de la

ireccion fundamental y de la intencionalidad que se [a ha imprimido al ex.
terminio, pasard en un momento determinado a ser victima de ese mismo
exterminio.

Para finalizar, la resporisabilidad recae sobre el Partido Democrata Cristia-
no y sus miembros en la Junta, por ser complices de los Estados Unidos y la
Fuerza Armada en su caracter de justificadores y legitimadores del proyecto
genocida. La Democracia Cristiana ha prestado su prestigio (si es que le queda)
y tu habilidad politica para la claboracién del discurso ideologico que justifi-
ca y legitima la matanza. Ha disefiado la propaganda que esconde las intencio-
nes del proyecto. S¢ ha prestado, en Gltima instancia, de mascara para masa:
crar al pueblo salvadorefio.

Por mucho menos que todo lo sefialado, la OEA estuvo a punto de conde-
nar y sancionar al régimen del general Romero. Si en algin momento se ha ne-
cesitado la intervencion enérgica de la comunidad internacional, El Salvador
de finales de 1980 exige del consorcio de naciones su mis decidida interven-
cién para’poner coto a este genocidio.

San Salvedor, 158 de noviempre do 1930,
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DERECHO A EJERCER LA LEGITIMA DEFENSA:
INSURRECCION POPULAR.

FIELES A LA VERDAD Y LA JUSTICIA CONTENIDA EN EL EVANGELIO,
FIELES A LA MEMORIA DE MONSEROR OSCAR ARNULFO ROMERO QUE
NOS ENCOMENDARA UN SERVICIO INCONDICIONAL POR LOS DERE-
CHOS HUMANOS DE LOS POBRES Y OPRIMIDOS EN EL SALVADOR, EL
SOCORRO JURIDICO DEL ARZOBISPADO CONSIDERA NECESARIO EXPO-
NER SU PUNTO DE VISTA SOBRE LA IMPOSICION DE JOSE NAPOLEON
DUARTE Y JAIME ABDUL GUTIERREZ COMO PRESIDENTE Y VICEPRE-
SIDENTE “DESIGNADOS” EN EL SALVADOR.

El SOCORRO JURIDICO DEL ARZOBISPADO, ¢ los cristianos de El Salvador,
del Continente americano y del mundo, a los Gobiernos Democriticos, o
Instituciones gubernamentales 3: no gubernamentales de derechos humanos, a
los hombres de Buena Voluntad:

1. ANTECEDENTES.

1.1. Con ocasion del GOLPE DE ESTADO MILITAR sucedido el 15 de octubre
de 1979 en El Salvador, que derrocara al general Carlos Romero, el 22
este mismo mes el SOCORRO JURIDICO acompafiado de monsefior Oscar
Romero declaro: “Para que esta Junta de Gobiemo obtenga credibilidad
tiene que esclarecer el punto tan delicado de los presos poﬁﬂcos desapa-
recidos en los regimenes anteriores, indemnizar a las familias de las vic-
timas, castigar a%os militares que resultaren culpables de han horrendos
crimenes.” En aquella ocasién, con sentido prolético monsefior Romero
agregd: “La Iglesia no tiene que dar aprobacién al Gobiemo. La Iglesiade
nuestra Arquidiocesis esti con cl pucblo, asi lo hemos demostrado. Si el

uebio apoya al Gobierno es nuestro deber acompaiiar al pucblo.”
1 SOCORRO JURLIDICO no podia defraudar a tantos familiares de presos
y desaparecidos politicos.

En tres meses 1a Junta de Gobierno demostrd su esencia represiva. La re-
presién asesind a 370 personas y nunca se esclareci6 el paradero de 213
resos desaparecidos politicos. . )
g‘odos los miembros civiles de! Gobiemno renunciaron masivamente en di-
ciembre de ese afio parz no cohonestar con su presencia ia represion en

contra del pucblo. :

1.2. El 20 de marzo de 1980 la Universidad Nacional, 1a Universidad Catolica,
¢l Movimiento Independiente de Técnicos y Profesionales de El Satvador
y ¢l Socorro Juridico, en un documento titulado “ANTE LA ESCALADA
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REFRESIVA QUE SUFRE EL FUEBLO SALVADORERO: ALTO A LA RE-
PRESION", declararon: *... a principios de enero de 1980, cuando la De-
mocracia Cristiana s¢ queda como Unico respaldo de un proyecto que
promete “profundas reformas” cconimicas, pero que lleva aparcjado el
aniquilamiento de las organizaciones populares, arbitrariamente tildadas
de extremistas y_subversivas. El Parudo Democrata Cristiano evaria la
conduccion politica de las reformas mientras que [a Fuerza Armada ile-
varian la riponsabilidad del aplastamiento militar de los gru\})os popula-
res. El nuevo progccto estaria promovido y respaldado por Venezuela, y
sobre todo por Estadns Unidos”. Hasta ese dia, setecientas personas
habian sido asesinadas desde el 12 de enero.

Mas adelante el documento agragaba: “Por eso es necesario sefialar que el
conjunto de las acciones represivas representa un proyecto nuevo, un
proyecto de represion con reformas, c[)ondc de momento tiene mucha
mayor importancia la represion que las reformas, Es aqui donde aparece
la grave responsabilidad del Partido Democrata Cristiano, asi como la de
Estados Unidos, Venezuela y otros paises. Tras la fachada de las reformas
estructurales, violentamente obtaculizadas, de hecho se estd masacrando
al pueblo en una medida y con una crueldad no alcanzadas en los peores
tiempos del coronel Molina y general Romero.” El dociimento continua-
ba agregando: *... algunas de las personas mis valiosas del Partido Demé-
crata Cristiano se han visto forzadas en concienda.no sdlo a abandonar
sus puestos en el aparato_oficial —entre ellos el indgqniero Héctor Dada
miembro de la Junta de Gobiemno—, sino a darse de baja en el Partido.’
Tal es el caso de ocho prominenges directivos del Partido, La presencia en
. ¢l poder de la Democracia Cristiana, mis n.ﬁu‘cnte que real, como atesti-
) guan los dimisionarios, esta amparando de echo la barbara, sistemitica
¥ permanente violacién de los derechos humanos, especialmente el dere-
cho a la vida. El mundo lo debe saber. Tras la miscara de un proyecto de-
mocritico se le estd conduciendo al holocausto de sus mejores hijos. Este
proyecto politico estd ligado a intereses estratégicos, econémicos y poli-
ticos dellgcésoﬁsudos Unidos...”” ESTO LO DECLARAMOS EL 20 DE MAR-
Z0 DE il e e -

| - 1.3+-E1-27-denoviembre d¢ 19807168 cuerpos de seguridad del Ejército salva-
dorefio, protegiendo a agentes civiles capturaron en nuestro edificio, tor-
turaron y asesinaron a seis altos dirigentes del FRENTE DEMOCRATICO
REVOLUCIONARIO de El Salvador, la mayor fuerza opositora generada
en la historia politica del pais. El 28 de noviembre es capturado por
12 Guardia Nacional ¢l sacerdote catolico MARCIAL SERRANO. Su cadi-
ver alin permancece en el fondo del lago de I]opa.ngo. Otro sacerdote, ER-
NESTO ABREGO, es capturado el 23 de noviembre y aun sc encuentra
desaparceido. Cuatro cristianas de los Estados Unida, las religiosas ITA
FORD, MAURA CLARKE, DOROTHY KAZELM y la misionera seglar JEAN
DONOVAN son salvajemente asesinadas el 3 de diciembre. Aun ¢l mismo
obierno norteamericano que tanto con ug:mmto y finanzas ha apoya-
o ¢l régimen salvadorefio sefialé que miembros de los cuerpos de seguri-
dad participaron en estos crimencs. El Arzobispado de San Salvador res-
onsabilizé categbricamente a la Junta gobernante, organismo del cual
orman ]:a.rte Napoleén Duarte y Abdul Gutiérrez.
Desde el 1.2 de encro de 1980, cuando el ejército salvadoreiio algunos
civiles oportunistas de la Democracia Cristiana, entre ellos Napoleon
Duarte, pactaron con la sangre del pueblo salvadoreiio, por lo menos
DIEZ MIL salvadorefios han sido asesinados por las Fuerzas Armadas en
ha peor orgia de sangre que recuerda la historia de El Salvador, despucs
-4 -
Adn aquellos miembros que al interior de la Democracia Cristiana s¢ opu-
sieron 3 patrocinar este proyecto sangriento ~como ¢l doctor Mario Za-
mora Rivas, directivo nacional del Partido—, fucron eliminados por sus
companeros con 1a ayuda de las Fuerzas Armadas. Alcaldes socialcristia-
nos fueron asesinados durante este afio por denunaar las atrocidades de
ecste regunen.
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emment of General Carlos Humberto Romiero and will immediately foon 3
Revolutionary Governing Junta, composed in its majority of civilians whose
honesty and compctency is beyond all doubt. Said Junla will assume Stale
Power with the goal of creating the necessary conditions under which all Sal-
vadorans can have peace and live with the dignity that befits hurnan beings.

While establishing the conditions necessary far the holding of genuincly
free clections in which the people can decide its future, it is an unavoidable
necessity, in view of the chaotic political situation in which the country is liv-
ing, to adopt an Emergency Piogram containing urgenl measurcs aimed at
crealing a climate of tranquility and at establishing the basis that will sustain
the profound translormation of the economic, social, and polifical structurcs
of the country.

The elemnents of this Emergency Program are the {ollowing:

I STOP THE VIOLENCE AND CORRUPTION

A Dissolving ORDEN and combating extrernisl organizalions that violale
Homan Rights;

B. Eradicating corrupt practices in public administration and the juslice
system.

1l GUARANTEE TUIF. PROTECTION OF HUMAN RIGHTS

A Creating a propilious climate for the holding of genuinely free elections
within a reasanable time {ramc;

B. Pceomitting the formation of political parlies representing all ideclogics,
in a manner which will fortify the democratic system;

C. Cranting a general amnesty to all political prisances and exiles;

D. Recognizing and respecting the right of laborers to organize and form
unions;

E. Stimulating {ree cxpression of thought in accordance with prevailing
ethical standards.

11 ADOPT MEASURES CONDUCIVE TO AN EQUITABLE
DISTRIBUTION OF NATTONAL WEALTII, INCREASING AT THE
SAME TIMF THL GROSS NATIONAL PRODUCT

A. Crealing a solid basis {or initialing a process of Agrarian Relorm,

B Furnishing greater economic opportunities for the population by means
of relorms in finance, the tax system, and forcign trade;

C. Adopting measures for the proteclion of consumen, connteracling the
effcels of inflation;

1
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D. Implementing special development programs designed lo increase na-
tional production and create additional sources of cmployment;

E. Recognizing and guarantecing the basic right 1o housing, foad, educa-
tion, and health of all inhabitants of the country.

IV. PURSUE A CONSTRUCTIVE FOREIGN POLICY

A. Recstablishing relations with Honduras as quickly as possible;

B. Strengthening lies with the people of Nicaragua and their government;

C. Tightening our ties with the peoples and governments of our fellow re-
publics Cuatemala, Costa Rica, and Panama;

D Establishing cordial rclations with all counties that are disposed to aid
he struggles of our people and respect our sovercignty;

t. Guaranteeing the {ulbllment of existing internalional commitments.

To achicve the accelerated implementation of these measures which the
Salvadoran people has, with all juslice, demanded. the Revolutionary Cov-
erning Junta will assemble a cahinet, formed by honest and capable individ-
uals, representing diverse scetors of society, who will apply all of their patrio-
tism to the performance of their vital roles. ’

In this momenl of genuine national emcrgency, we make a special appeal
to the popular sectors and to socially progressive sectors of private capital to
contiibute to the creation of a new epoch for £ Salvador, guided by the prin-
ciples of peace and respect embodied in the human rights of all cilizens.
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United States Court of Appeals,
Sixth Circuit.

Ana CHAVEZ, Cecilia Santos, Jose Calderon, Er-
linda Franco, and Daniel Alvarado, Plaintiffs-Ap-
pellees,
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Background: Victims of torture and their families
brought action against former Salvadoran military
officer, alleging officer violated Alien Tort Statute
(ATS) and Torture Victims Protection Act (TVPA).
A jury in the United States District Court for the
Western District of Tennessee, Jon P. McCalla,
Chief Judge, awarded compensatory and punitive
damages to the victims. Officer appealed.

Holdings: The Court of Appeals, Siler, Circuit
Judge, held that:

(1) extraordinary circumstances warranted equit-
able tolling of limitations period;

(2) application of international comity was not re-
quired;

(3) public report of investigation in El Salvador was
admissible;

(4) plaintiffs’ expert witness testimony was admiss-
ible; i

{5) photographs of dead bodies and victims of tor-
ture in El Salvador were admissible; and

(6) plaintiffs were not required to submit proof that
officer's behavior proximately caused their injuries.

Affirmed.
West Headnotes
1] Limitation of Actions 241 €~5104.5

241 Limitation of Actions

Page |

24111 Computation of Period of Limitation

24111(G) Pendency of Legal Proceedings, In-

junction, Stay, or War
241k104.5 k. Suspension or Stay in Gen-

eral; Equitable Tolling. Most Cited Cases
There are five factors a district court should con-
sider when determining whether to equitably toll
the statute of limitations: {1} lack of notice of the
filing requirement, (2) lack of constructive know-
tedge of the filing requirement, (3) diligence in pur-
suing one's rights, (4) absence of prejudice to the
defendant, and (5) the plaintiff's reasonableness in
remaining ignorant of the particular legal require-
ment.

|2] Limitation of Actions 241 €==104.5

241 Limitation of Actions
24111 Computation of Period of Limitation

24111(G) Pendency of Legal Proceedings, In-

junction, Stay, or War
- 241k104.5 k. Suspension or Stay in Gen-

eral; Equitable Tolling. Most Cited Cases
Propriety of equitable tolling of a limitations period
must necessarily be determined on a case by case
basis.

[3] Limitation o[ Actions 241 €230

241 Limitation of Actions
2411 Statutes of Limitation
2411(B) Limitations Applicable to Particular
Actions
241k30 k. Torts in General. Mast Cited
Cases

Limitation of Actions 241 €=2104.5

241 Limitation of Actions
24111 Computation of Period of Limitation
24111{G) Pendency of Legal Proceedings, In-
junction, Stay, or War _
241k104.5 k. Suspension or Stay in Gen-
eral; Equitable Tolling. Most Cited Cases
Ten-year limitations period applicable to Torture
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Victims Protection Act (TVPA) claims also governs
claims under Alien Tort Statute (ATS), equitable
tolling principles apply, and where existence of ex-
traordinary circumstances provides a justification,
application of the equitable tolling doctrine is ap-
propriate. 28 U.5.C.A. § 1350.

4] Federal Courts 170B €776

170B Federal Courts
170BVI1lI Courts of Appeals
170BVI1I(K) Scope, Standards, and Extent
170BVII(K)! In General
170Bk776 k. Trial De Novo. Most
Cited Cases

Federal Courts 170B £-—813

170B Federal Courts
170BVIII Courts of Appeals
170BVII(K) Scope, Standards, and Extent
170BVII(K)4 Discretion of Lower Court

170BkS813 k. Allowance of Remedy

and Matters of Procedure in General. Most Cited

Cases

Court of Appeals reviews a decision on the applica-

tion of equitable tolling de novo where the facts un-

derlying the equitable tolling are undisputed; when

the facts are in dispute, the Court of Appeals ap-

plies an abuse of discretion standard.

|5} Limitation of Actions 241 €5°104.5

241 Limitation of Actions
24111 Computation of Period of Limitation

24111(G) Pendency of Legal Proceedings, In-

junction, Stay, or War
241k104.5 k. Suspension or Stay in Gen-

eral; Equitable Tolling. Most Cited Cases
Extraordinary circumstances warranted equitable
tolling of limitations period in action alleging
former Salvadoran armed forces officer violated
Alien Tort Statute (ATS) and Torture Victims Pro-
tection Act (TVPA); violence associated with civil
war in El Salvador continued after the signing of
the Peace Accord in 1992, even after torture victims

Page 2

and their families arrived in the United States, they
were afraid that their families in El Salvador would
be subject to repression or violence by the Sal-
vadoran military, and did not feel that it was safe to
bring suit until many years after the end of the civil
war. 28 U.S.C.A. § 1350.

[6] Limitation of Actions 241 €019%(1)

241 Limitation of Actions
241V Pleading, Evidence, Trial, and Review
241k199 Questions for Jury
241k199(1) k. In General. Most Cited
Cases
Decision to invoke equitable tolling of a limitations
period is a question of law.

[7] Federal Courts 170B €433

170B Federal Courts
170BVI State Laws as Rules of Decision
170BVI{C) Application to Particular Matters
170Bk433 k. Other Particular Matters.
Most Cited Cases
Court of Appeals reviews the district court's de-
cision not to grant comity to foreign law for an ab-
use of discretion.

|8] Courts 106 €—=512

106 Courts
106 VI Concurrent and Conflicting Jurisdiction
106VII(C) Courts of Different States or
Countries
106k512 k. Comity Between Courts of
Different Countries. Most Cited Cases

International Law 221 €—=10.1

221 International Law

221k10.1 k. Public Policy and Comity in Gener-
al. Most Cited Cases
“International comity” is the recognition which one
nation allows within its territory to the legislative,
executive, or judicial acts of another nation, having
due regard both to international duty and conveni-
ence, and to the rights of its own citizens or other
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persons who are under the protection of its laws.
[9] International Law 221 €=10.1

221 International Law )

221k10.1 k. Public Policy and Comity in Gener-
al. Most Cited Cases
In order for an issue of comity to arise, there must
be an actual conflict between the domestic and for-
eign law.

[10] International Law 221 €=10.1

221 International Law

221k10.1 k. Public Policy and Comity in Gener-
al. Most Cited Cases
There is no conflict for comity purposes where a
person subject to regulation by two states can com-
ply with the laws of both.

[11] International Law 221 €=10.1

221 International Law

221k10.1 k. Public Policy and Comity in Gener-
al. Most Cited Cases
Salvadoran Amnesty Law could not be interpreted
to apply extraterritorially, and thus there was no
conflict between domestic and foreign law as would
require application of international comity; compli-
ance with both domestic law and Salvadoran Am-
nesty Law was possible, former Salvadoran military
officer accused of violating Alien Tort Statute
(ATS) and Torture Victims Protection Act (TVPA)
was a citizen and resident of the United States, and
nothing in Salvadoran Amnesty, Law suggested it
should or was intended to apply outside of EI Sal-
vador. 28 U.S.C.A. § 1350.

[12] International Law 221 €7

221 International Law

221k7 k. Extraterritorial Rights and Jurisdiction.
Most Cited Cases
A statute must not be interpreted as having extrater-
ritorial effect without a clear indication that it was
intended to apply outside the country enacting it.
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j13] Evidence 157 €-2333(1)

157 Evidence
157X Documentary Evidence

157X(A) Publie or Official Acts, Proceed-
ings, Records, and Certificates

157k333 Official Records and Reports

157k333(1) k. In General. Most Cited

Cases
To determine whether a public report is trust-
worthy, and thus admissible as an exception to
hearsay rule, courts consider the following four
factors: (1) timeliness of investigation upon which
report is based, (2) special skill or experience of in-
vestigators, (3) whether agency held a hearing, and
(4) possible motivational problems. Fed.Rules
Evid.Rule 803(8)(C), 28 US.C.A.

[14] Evidence 157 €=333(1)

157 Evidence
157X Documentary Evidence

157X (A) Public or Official Acts, Proceed-
ings, Records, and Certificates

157k333 Official Records and Reports

157k333(1) k. In General. Most Cited

Casés
Truth Commission Report prepared by commission
established by United Nations, which set forth fac-
tual findings discovered through peace agreement
mandated investigation of El Salvador was admiss-
ible in action alleging former Salvadoran armed
forces officer violated Alien Tort Statute (ATS) and
Torture Victims Protection Act (TVPA) under pub-
lic report exception to hearsay rule; investigation
was timely, and former hearing was not necessary
because commission interviewed numerous wit-
nesses, victims, and relatives associated with events
described in report. 28 U.S.C.A. § 1350; Fed.Rules
Evid.Rule 803(8)C), 28 U.S.C.A,

[15] Evidence 157 €£€=2333(1)

157 Evidence
157X Documentary Evidence
157X(A) Public or Official Acts, Proceed-
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ings, Records, and Certificates
157k333 Official Records and Reports

157k333(1) k. In General. Most Cited
Cases
Timeliness factor in determining whether a public '
report is trustworthy, and thus admissible as an ex-
ception to hearsay rule, focuses on how much time
passed between the events being investigated and
the beginning of the investigation. Fed.Rules
Evid.Rule 803{8)(C), 28 US.C.A.

[16] Evidence 157 €382

157 Evidence
157X Documentary Evidence
157X(D) Production, Authentication, and Ef-
fect
157k382 k. Determination of Question of
Admissibility. Most Cited Cases
A formal hearing is not necessary to determine‘/
whether a public report is trustworthy, and thus ad-
missible as an exception to hearsay rule, when other
indicia of trustworthiness are present. Fed.Rules
Evid.Rule 803(8)(C), 28 U.S.C.A.

{17] Evidence 157 €=2555.4(1)

157 Evidence
157X1I Opinion Evidence
157X11{D) Examination of Experts
157k555 Basis of Opinion
157k555.4 Sources of Data

157k555.4(1) k. In General. Most
Cited Cases
Testimony of U.S. Ambassador in action alleging
former Salvadoran armed forces officer violated
Alien Tort Statute (ATS) and Torture Victims Pro-
tection Act (TVPA) was based on intelligence
gathered by himself, his staff, and other govern-
ment agents and was admissible as expert testi-
mony. Fed Rules Evid.Rule 703, 28 US.C.A.

[18] Evidence 157 €2555.4(1)

157 Evidence
157XI11 Opinion Evidence

Page 4

157X11(D) Examination of Experts
157k555 Basis of Opinion
157k555.4 Sources of Data

157k555.4(1) k. In General. Most
Cited Cases :
Professor's testimony in action alleging former Sal-
vadoran armed forces officer violated Alien Tort
Statute (ATS) and Torture Victims Protection Act
(TVPA) as to the levels of violence in El Salvador
during the period of military control was admissible
as expert testimony; professor relied upon inter-
views, commission reports, documentary research,
and field research to form her opinions. Fed.Rules
Evid.Rule 703, 28 U.S.C.A.

[19] Evidence 157 €=2373(1)

157 Evidence
157X Documentary Evidence
157X(D) Production, Authentication, and Ef-
fect
157k369 Preliminary Evidence for Au-
thentication
157k373 Form and Sufficiency in Gen-
eral
157k373(1) k. In General. Most
Cited Cases
Document describing a conversation between a
U.S. official and Salvadoran military officers in
which former Salvadoran military officer supported
line of thinking that assassinations of political op-
ponents should be accomplished whenever possible
was admissible in action alleging such officer viol-
ated Alien Tort Statute (ATS) and Torture Victims
Protection Act (TVPA), despite witness's affidavit
claiming he was not author of the document; U.S.
Ambassador testified that document was transmit-
ted from United States governmental agents de-
scribing or recording events made at or near the
time the acts took place by someone with personal
knowledge of the acts, that such document was kept
in the course of regularly conducted business of the
United States governmental agency, and that it was
the regular practice of the agencies to make those
records. Fed.Rules Evid.Rule 803(6), 28 US.CA.
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[20] Federal Courts 170B €~>898

1708 Federal Courts
170BVIil Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIII(K)6 Harmless Error
170Bk896 Admission of Evidence
170Bk898 k. Cumulative Evidence;

Facts Otherwise Established. Most Cited Cases
Even if document describing a conversation
between a U.S. official and Salvadoran military of-
ficers, in which former Salvadoran military officer
supported line of thinking that assassinations of
political opponents should be accomplished
whenever possible, was improperly admitted in ac-
tion alleging such officer violated Alien Tort Stat-
ute (ATS) and Torture Victims Protection Act
(TVPA), such admission did not unfairly prejudice
officer, where contents of document were corrobor-
ated by several witnesses and exhibits at trial.
Fed.Rules Evid.Rule 803(6), 28 U.S.C.A.

[21] Evidence 157 €2359(1)

157 Evidence
157X Documentary Evidence
157X(C) Private Writings and Publications

157k359 Photographs and Other Pictures;

Sound Records and Pictures
157k359(1) k. Photographs in General.

Most Cited Cases
Photographs depicting dead bodies and victims of
Salvadoran military atrocities were admissible in
action alleging such officer violated Alien Tort
Statute (ATS) and Torture Victims Protection Act

(TVPA); photographs were relevant to prove crimes

against humanity and to establish liability under a
theory of command responsibility.

[22] Evidence 157 €500

157 Evidence
157X11 Opinion Evidence
157X1I(B) Subjects of Expert Testimony
157k506 k. Matters Directly in Issue.
Most Cited Cases

Page 5

Admission of testimony by expert witness for
former Salvadoran military officer in action al-
leging such officer violated Alien Tort Statute
(ATS) and Torture Victims Protection Act (TVPA),
as to purposes behind Safvadoran Amnesty Law
and its application to claims against officer, was not
warranted, where district court had properly de-
clined to grant comity to Salvadoran Amnesty Law.
Fed.Rules Evid.Rule 703,28 U.S.C.A.

[23] Evidence 157 €506

157 Evidence
157X11 Opinion Evidence
157X11(B) Subjects of Expert Testimony
157k506 k. Matters Directly in Issue.
Most Cited Cases
An expert opinion on a question of law is inadmiss-
ible. Fed.Rules Evid Rule 703,28 US.CA.

[24] Aliens, Immigration, and Citizenship 24
=767

24 Aliens, Immigration, and Citizenship .
241X Alien Tort Claims

24k767 k. Torture Victim Protection. Most
Cited Cases
The essential elements of liability under the Torture
Victim Protection Act (TVPA) pursuant to the com- /
mand responsibility doctrine are: (1) a superior-
subordinate relationship between the military com-
mander and the person or persons who committed
human rights abuses; (2) the military commander /
knew, or should have known, in light of the circum-
stances at the time, that subordinates had commit-
ted, were committing, or were about to commit hu-
man rights abuses; and (3) the military commander
failed to take all necessary and reasonable measures
to prevent human rights abuses and punish human ‘/
rights abusers. 28 U.S.C.A. § 1350.

[25] Aliens, Immigration, and Citizenship 24
€767

24 Aliens, Immigration, and Citizenship
241X Alien Tort Claims
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24k767 k. Torture Victim Protection. Most
Cited Cases
Victims of torture and family members were not re-
quired 10 submit proof that former Salvadoran mil-
itary officer's behavior proximately caused their in-
juries in order to succeed on their Torture Victims
Protection Act (TVPA) claims under the law of
command responsibility, and thus district court was
not required to instruct the jury on this issue. 28
U.S.C.A. § 1350,
*490 ARGUED: Robert M. Fargarson, Bruce D.
Brooke, Fargarson & Brooke, Memphis, Tennessee,
for Appellant. Matthew J. Sinback, Bass, Berry &
Sims, Nashville, Tennessee, for Appellees. John C.
Kiyonaga, Atiorney at Law, Alexandria, Virginia,
for Amicus Curiae. ON BRIEF: Robert M. Fargar-
son, Bruce D. Brooke, Fargarson & Brooke, Mem-
phis, Tennessee, for Appellant. David R. Esquivel,
Bass, Berry & Sims, Nashville, Tennessee, for Ap-
pellees. John C. Kiyonaga, Attorney at Law, Alex-
andria, Virginia, for Amicus Curiae.

Before: SILER and McKEAGUE, Circuit Judges,
LUDINGTON, District Judge.k

FN* The Honorable Thomas L. Ludington,
United States District Judge for the Eastern
District of Michigan, sitting by designa-
tion. '

OPINION
SILER, Circuit Judge.

Defendant Nicolas Carranza appeals a jury verdict
awarding compensatory and punitive damages to
victims of torture, extrajudicial killing, and crimes
against humanity in violation of the Alien Tort Stat-
ute (ATS), also called the Alien Tort Claims Act
(ATCA) and the Torture Victims Protection Act
{TVPA). Carranza argues that the district court ab-
used its discretion by (1) holding that extraordinary
circumstances justified equitable tolling of the stat-

Page 6

ute of limitations, (2} not granting comity to the
Salvadoran Amnesty Law, and (3) making various
evidentiary rulings. He also contends that the dis-
trict court erred in its instruction to the jury on
command responsibility. We AFFIRM.

BACKGROUND

From the 1930s to the mid-1980s, El Salvador was
governed by a military dictatorship. By the 1970s,
opposition to the military’s dominance increased. In
response, militant organizations, such as the Sal-
vadoran Security Forces, carried out systematic re-
pression and human rights abuses against political
dissenters. Civil unrest in the country resulted in a
war which lasted from 1981 to 1992.

On January 1, 1992, the government of El Salvador
and the Salvadoran guerilla forces signed a Peace
Accord sponsored by the United Nations. In March
1993, the Salvadoran legislature adopted an am-
nesty law precluding criminal or civil liability for
political or common crimes committed prior to
January 1, 1992. In March 1994, the first national
elections were held after the end of the civil war.

*491 Carranza spent nearly thirty years as an of-
ficer in the armed forces of El Salvador. He served
as El Salvador's Vice-Minister of Defense and Pub-
lic Security from about October 1979 until January
1981. While in this position, he exercised opera-
tional control over the Salvadoran Security Forces-
comprised of the National Guard, the National Po-
lice, and the Treasury Police. He also served as Dir-
ector of the Treasury Police from June 1983 until
May 1984. In 1984, he became a resident of the
United States. He moved to Memphis, Tennessee,
in 1986 and has been a naturalized citizen since
1991.

Plaintiff Cecilia Santos was tortured and assaulted
while in custody at the National Police headquarters
in San Salvador. On September 25, 1980, she was
arrested and accused of planting a bomb. She was
taken to the headquarters of the National Police
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where she was electrocuted, physically tortured
with acid, and had an object forced into her vagina.
She spent 32 months in confinement.

On September 11, 1980, members of the National
Police entered Plaintiff Jose Calderon's home,
forced him to the ground, and murdered Calderon's
father,

Plaintiff Erlinda Franco's husband, Manuel, was ab-
ducted, tortured, and killed in 1980. He was a pro-
fessor at the National University and was a promin-
ent leader of the Democratic Revolutionary Front
(FDR). On November 27, 1980, he attended a meet-
ing of FDR leadership in San Salvador. While at
the meeting, membets of the Security Ferces abduc-
ted Mr. Franco and five other leaders of the FDR.
Later that day, the bodies of Mr. Franco and the
other five men were found. Each had visible signs
of torture.

On August 25, 1983, Plaintiff Daniel Alvarado was
abducted by members of the Treasury Police while
attending a soccer game. He was accused of killing
Lt. Cmdr. Albert Schaufelberger, a United States
military advisor in El Salvador. After four days of
torture, Alvarado confessed to killing Schaufelber-
ger. Carranza presided over the ensuing press con-
ference. After being held in custody for several
weeks, Alvarado was questioned by members of the
United States Navy and Federal Bureau of Investig-
ation about the assassination of Schaufelberger. Al-
varado was unable to provide accurate information
about the assassination and subsequently explained
that ‘his confession was coerced through torture,
After imprisonment for over two years, Alvarado
fled to Sweden.

Plaintiffs filed suit against Carranza on December
10, 2003. Using a command responsibility theory,
. they claim that Carranza is liable for the acts of tor-
ture, extrajudicial killing, and crimes against hu-
manity.

Carranza filed several motions during the course of
the litigation, raising the same issues he argues on
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appeal: (1) the district court should not equitably
toll the statute of limitations, and (2) the Salvador-
an Amnesty Law bars plaintiffs' claims.

After trial, the jury found Carranza liable and awar-
ded $500,000 in compensatory damages and $1
million in punitive damages to each plaintiff,
However, the jury could not reach a unanimous ver-
dict as to claims made by Plaintiff Ana Chavez.
The district court declared a mistrial as to her
claims, and those claims were later voluntarily dis-
missed.

DISCUSSION
I. Equitable Tolling of the Statute of Limitations
Al

Under the TVPA, plaintiffs have ten years from the
date the cause of action arose to bring suit. 28
U.S.C. § 1350. *492 However, the ATS does not
specify a statute of limitations. When faced with
this situation, courts should apply the limitations
period provided by the local jurisdiction unless “a
rule from elsewhere in federal law clearly provides
a closer analogy than available state statutes, and
when federal policies at stake and the practicalities
of litigation make that rule a significantly more ap-
propriate vehicle for interstitiai lawmaking.” N
Star Steel Co. v. Thomas, 515 U.S. 29, 35, 115
S.Ct. 1927, 132 L.Ed.2d 27 (1995) (quoting Del-
Costello v. Teamsters, 462 U.S. 151, 172, 103 S.Ct.
2281, 76 L.Ed.2d 476 (1983)).

Like all courts that have decided this issue since the
passage of the TVPA, we conclude that the ten-year
limitations period applicable to claims under the
TVPA likewise applies to claims made under the
ATS. See Jean v. Dorelien, 431 F.3d 776, 778-7%
(11th Cir.2005); Papa v. United States, 281 F.3d
1004, 1012-13 (9th Cir.2002); Doe v. Islamic Sal-
vation  Front, 257 F.Supp2d 115, 119
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The TVPA and the ATS share a common purpose
in protecting human rights internationally. The
TVPA grants relief to victims of torture, 28 U.S.C.
§ 1350, and the ATS grants access to federal courts
for aliens seeking redress from torts “committed in
violation of the law of nations.” 28 U.S.C. § 1350.
Both statutes use civil suits as the mechanism to ad-
vance their shared purpose and both can be found in
the same location within the United States Code.
See Arce v. Garcia, 434 F.3d 1254, 1262, n. 17
{11th Cir.2006); Papa, 281 F.3d at 1012.

Likewise, the justifications for the application of
the doctrine of equitable tolling under the TVPA
apply equally to claims brought under the ATS.
Congress provided explicit guidance regarding the
application of equitable tolling under the TVFA.
The TVPA “calls for consideration of all equitable
tolling principles in calculating this [statute of lim-
itations] period with a view towards giving justice
to plaintiff's rights.” S. REP. NO. 102-249, at 10
(1991).

[1][2] We have identified five factors. a district”

court should consider when determining whether to
equitably toll the statute of limitations: (1) lack of
notice of the filing requirement, (2) lack of con-
structive knowledge of the filing requirement, (3)
diligence in pursuing one's rights, (4) absence of
prejudice to the defendant, and (5) the plaintiff's
reasonableness in remaining ignorant of the particu-
lar legal requirement. See Graham-Humphreys v.
Memphis Brooks Museum of Art, Inc, 209 F.3d
552, 561 (6th Cir.2000). However, “the propriety of
equitable tolling must necessarily be determined on
a case-by-case basis.” Id. (quoting Truitt v. County
of Wayne, 148 F.3d 644, 648 (6th Cir.1998)).

Again, Congress has provided explicit guidance as
to when to apply the equitable tolling doctrine in
TVPA cases:

Illustrative, but not exhaustive, of the types of
tolling principles which may be applicable in-
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clude the following. The statute of limitations
should be tolled during the time the defendant
was absent from the United States or from any
jurisdiction in which the same or similar action
arising from the same facts may be maintained by
the plaintiff, provided that the remedy in that jur-
isdiction is adequate and available. Excluded also
from calculation of the statute of limitations
would be the period when a defendant has im-
munity from suit. The statute of limitations
should also be tolled for the period of time in
which the plaintiff is imprisoned or otherwise in-
capacitated. It should also be tolled where the de-
fendant has concealed his or her whereabouts or
the plaintiff has been *493 unable to discover the
identity of the offender.

$. REP. NO. 102-249, at 10-11 (1991) (emphasis
added).

Courts that have addressed equitable tolling in the
context of claims brought under the TVPA and
ATS have determined that the existence of ex-
traordinary circumstances justifies application of
the equitable tolling doctrine. See Arce, 434 F.3d at
1259, 1262-63 (tolling the statute of limitations un-
der the TVPA and ATS until the signing of the
Peace Accord in 1992 because the fear of reprisals
against plaintiffs’ relatives orchestrated by people
aligned with the defendants excused the plaintiffs’
delay); Cabello v. Fernandez-Larios, 401 F.3d
1148, 1155 {11th Cir.2005) (tolling the statute of
limitations under the TVPA and ATS “[u]ntil the
first post-junta civilian president was elected in
1990™ for claims brought against a Chilean military
officer); Hilao v. Estare of Marcos, 103 F.3d 767,
773 (9th Cir.1996) (tolling the statute of limitations
for TVPA and ATS claims against former Philip-
pine dictator Ferdinand Marcos until the Marcos re-
gime was overthrown); Forti v. Suarez-Mason, 672
F.Supp. 1531, 154% (N.D.Cal.1987) (holding that
the plaintiff raised an issue of fact as to whether the
ATS statute of limitations should be tolled for
claims against an Argentine military officer until a
democratically-elected government was in place).
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When the situation in a given country precludes the
administration of justice, faimess may require
equitable tolling. In such limited circumstances,
where plaintiffs legitimately fear reprisals against
themselves or family members from the regime in
power, justice may require tolling. These circum-
stances, outside plaintiffs’ control, make it im-
possible for plaintiffs to assert their TVPA and
ATS claims in a timely manner. In such extraordin-
ary circumstances, equitable tolling of TVPA and
ATS claims is appropriate.

(3] In sum, we conclude that the ten-year limita-
tions period applicable to TVPA claims also gov-
emns claims under the ATS, equitable tolling prin-
ciples apply, and the existence of extraordinary cir-
cumstances provides a justification for the applica-
tion of the equitable tolling doctrine.

B.

[4] We review a decision on the application of
equitable tolling de novo where the facts underlying
the equitable tolling are undisputed. Cook v. Com’r
of Soc. Sec., 480 F.3d 432, 435 (6th Cir.2007).
When the facts are in dispute, we apply an abuse of
discretion standard. /4. Here, Carranza disputes
plaintiffs’ contention that facts and circumstances in
El Salvador justify equitable tolling. Accordingly,
we review the district court's decision for an abuse
of discretion.

Each of the acts for which Carranza was held liable
occurred more than ten years before plaintiffs filed
suit. However, the district court determined that the
pervasive violence that consumed El Salvador until
March 1994 (when El Salvador held its first nation-
al elections following the signing of the Peace Ac-
cord) justified equitable tolling of the ten-year stat-
ute of limitations. These findings of fact are sup-
ported by the record.

The evidence established that widespread “human
rights abuses were carried out by the Salvadoran
military against civilians during the country's civil
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war and that plaintiffs feared reprisals against
themselves or their family members. Carranza held
a position of power within the Salvadoran military
regime.

[5] In addition, the violence associated with the
civil war continued after the signing of the Peace
Accord in 1992 unti! at *494 least March 1994,
when the first national elections were held after the
¢civil war. Plaintiffs submitted affidavits stating that
even after they amrived in the United States, they
were afraid that their families in El Salvador would
be subject to repression or violence by the Sal-
vadoran military. They also stated that they did not
feel that it was safe for their families in El Salvador
to bring suit until many years after the end of the
civil war. Given this evidence, it was within the
district court's discretion to toll the statute of limit-
ations until March 1994.

Carranza argues that the district court abused its
discretion in tolling the statute of limitations be-
cause plaintiffs did not introduce evidence at trial
proving they feared reprisals for bringing this law-
suit, and the plaintiffs were not aware of their right
to bring a legal action during the period in which
they feared reprisals by the Salvadoran military.
Carranza's arguments fail.

[6] First, the decision to invoke equitable tolling is
a question of law. Rose v. Dole, 945 F:2d 1331,
1334 (6th Cir.1991). The district court addressed
and decided the equitable tolling issue in denying

- Carranza's motions to dismiss and for summary

judgment. As such, the issue had been resolved pri-
or 1o trial and no additional proof was required.

Second, equitable tolling was justified by ex-
traordinary circumstances outside of plaintiffs' con-
trol, which made it impossible for plaintiffs to as-
sert their claims in a timely manner. Whether the
plaintiffs knew they had an actionable claim under
United States law does not change the fact that at
least until March 1994, the circumstances in El Sal-
vador were not sufficiently safe for plaintiffs to
seek redress in court.
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The district court appropriately considered the doc-
umentary evidence and witness declarations in ad-
dressing the issue of equitable tolling when it con-
sidered and denied Carranza's motions to dismiss
and for summary judgment. The district court did
not abuse its discretion in finding extraordinaty cir-
cumstances existed justifying the equitable tolling
of the ten-year statute of limitations.

II. Salvadoran Amnesty Law

The Salvadoran Amnesty Law was passed by the
Salvadoran Legislature in order to provide amnesty
to all those who participated in political or common
crimes during the civil war in El Salvador before
1992. See Decreto Legislative 486 de 3/22/93
Aprueba la Ley Sobre la Amnistia General para la
Consolidaci6n de la Paz [Legislative Decree 486 of
3/22/93 Approving the General Amnesty Law for
Conselidation of the Peace], Diario Oficial, 23 de
Marzo de 1993 (E.S.). The purpose of the Salvador-
an Amnesty Law is “to reconcile and reunite the
Salvadoran family by promulgating, and immedi-
ately implementing, legal provisions that protect
the right of the entire Salvadoran population to
fully conduct its activities in harmony, and a cli-
mate of trust and respect for all social sectors.”

[7] Carranza claims that he is entitled to amnesty
pursuant to the Salvadoran Amnesty Law. He
argues that the district*495 court erred when it de-
clined to apply the Salvadoran Amnesty Law to
plaintiffs' claims. We review the district court's de-
cision not to grant comity to the Salvadoran Am-
nesty Law for an abuse of discretion. See, e.g., Bi-
gio v. Coca-Cola Co., 448 F.3d 176, 178 (2d
Cir.2006); Stonington Partners, Inc. v. Lernout &
Hauspie Speech Prods. N.V., 310 F.3d 118, 121-22
(3d Cir.2002); cf. Taveras v. Taveraz, 477 F.3d
767, 783 (6th Cir.2007) (“[T]he theory of comity
can serve as a discretionary basis for a court to de-
termine whether a foreign country court’s judgment
should be given preclusive effect.”).

FN1. It is not clear from the record wheth-
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er Carranza is immune from suit under the
Salvadoran Amnesty Law. Article 4 of the
law sets forth a series of procedures for a
person to gain amnesty. According to Art-
icle 4, an unindicted person or a person
wishing to benefit from the amnesty must
file a motion or appear before a trial judge
and request a certificate of amnesty. It is
unclear whether this process applies ex-
clusively to criminal defendants or whether
it is meant to apply to defendants in civil
cases as well.

Nevertheless, there is no evidence in the
record indicating that Carranza has a cer-
tificate of amnesty. In any event, neither
party has raised this issue and it does not
impact our analysis of the extratetritorial
application of the Salvadoran Amnesty
Law, nor does it effect the outcome of
this case.

[8](91(10] International comity is “the recognition
which one nation allows within its territory to the
legislative, executive or judicial acts of another na-
tion, having due regard both to international duty
and convenience, and to the rights of its own cit-
izens or other persons who are under the protection
of its laws.” Hifton v. Guyot, 159 U.S. 113, 164, 16
S.Ct. 139, 40 L.Ed. 95 (1895). In order for an issue
of comity to arise, there must be an actual conflict
between the domestic and foreign law. Hariford
Fire Ins. Co. v. Cal.. 509 U.S. 764, 798, 113 S.CL
2891, 125 L.Ed.2d 612 (1993). There is no conflict
for comity purposes “where a person subject to reg-
ulation by two states can comply with the laws of
both.” Id. at 799 (quoting RESTATEMENT
(THIRD) FOREIGN RELATIONS LAW § 403
cmt. e (1987)).

[11][12] There is no conflict between domestic and
foreign law because the Salvadoran Amnesty Law
cannot be interpreted to apply extraterritorially. A
statute must not be interpreted as having extraterrit-
orial effect without a clear indication that it was in-
tended to apply outside the country enacting it
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BMW Stores, Inc. v. Peugeot Motors of Am.. Inc.,
860 F.2d 212, 215 n. 1 (6th Cir.1988). There is
nothing in the Salvadoran Amnesty Law to suggest
that it should apply or was intended to apply out-
side of El Salvador. ’

Moreover, compliance with both domestic law and
the Salvadoran Amnesty Law is possible. Plaintiffs
may be barred from filing suit in E! Salvador, but
they are not barred from filing suit in the United
States. Likewise, if Carranza were living in El Sal-
vador, he would likely be immune from suit.
However, he is a citizen and resident of the United
States and is therefore subject to civil liability for
his violations of the ATS and TVPA. In addition,
the Republic of El Salvador, as amicus, argues that
this case would be rejected if it were brought in El
Salvador- further demonstrating that Salvadoran
courts ¢an apply the Salvadoran Amnesty Law do-
mestically without undermining the jurisdiction of
United States courts.

Carranza's reliance on F. Haoffmann-LaRoche v.
Empagran, 542 U.S. 155, 124 S.Ct. 2359, 159
L.Ed.2d 226 (2004), is misplaced. In Empagran, the
Supreme Court interpreted an anlitrust statute, the
Foreign Trade Antitrust Improvements Act of 1982
(FTAI), which expressly places extraterritorial lim-
its on the application of the Sherman Act. With
some exceptions, the FTAI provides that the Sher-
man Act “shall not apply to conduct involving trade
or commerce ... with foreign nations.” Id. at 158,
124 8.Ct. 2359 (quoting 15 U.S.C. § 6a). In reach-
ing its conclusion, the Supreme Court did not ad-
dress the ATS or TVPA, nor did it discuss interna-
tional comity. Therefore, Empagran is of *496 little
relevance to the law at issue in this case.

Il Evidence at Trial
A. The Truth Comniission Report

Carranza contends that the district court abused its
discretion in admitting the Truth Commission Re-
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port inlo evidence. Specifically, Carranza argues
that the report is not timely and, therefore, is not
trustworthy.

The Truth Commission Report was prepared by the
Commission on the Truth for El Salvador, an entity
established under the 1992 United Nations-
sponsored peace agreements between the Govern-
ment of El Salvador and the Frente Farabundo Mar-
ti para la Liberacién Nacional. The Truth Commis-
sion Report sets forth the factual findings that the
Truth Commission discovered through its investiga-
tion of El Salvador-an investigation mandated by
the peace agreements sponsored by the UN. The
district court admitted the Truth Commission Re-
port into evidence under the Public Records and
Reports exception to the hearsay rule.

[13] Under the Public Records and Reports excep-
tion to the hearsay rule, reports of “public offices or
agencies” setting forth “factual findings resulting
from an investigation made pursuant to authority
granted by law” are admissible “unless the sources
of information or other circumstances indicate lack
of trustworthiness.” FED. R. EVID. 803(8)(C). To
determine whether a report is trustworthy, courts
consider the following four factors: (1) the timeli-
ness of the investigation upon which the report is
based, (2) the special skill or experience of the in-
vestigators, (3) whether the agency held a hearing,
and (4) possible motivational problems. Bank of
Lexington & Trust Co. v. Vining-Sparks Sec., Inc..
959 F.2d 606, 616-17 (6th Cir.1992).

[14][15] Carranza claims that the Report is not
timely because the investigation on which it was
based did not begin until at least eight years after
Carranza's association with the El Salvador military
was over, and ended seven years after he moved to
the United States. However, the timeliness factor
focuses on how much time passed between the
events being investigated and the beginning of the
investigation. See id. at 617. Here, the Peace Ac-
cord was signed on January 1, 1992, and the Truth
Commission began its investigation on July 13,
1992, seven months later. Therefore, the timeliness
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of the investigation suggests the Report is trust-
worthy.

[16] Carranza also contends that the Truth Commis-
sion Report is untrustworthy because the commis-
sion did not hold a hearing. However, a formal
hearing is not necessary when other indicia of trust-
worthiness are present. Jd. Even though the Truth
Commission did not conduct a formal hearing, it in-
terviewed numerous witnesses, victims, and relat-
ives associated with the events described in the Re-
port. In addition, the Truth Commission reviewed
thousands of complaints of acts of violence, ex-
amined documents, interviewed members of the
military, and visited focations of acts of viclence.

For the foregoing reasons, the district court did not
abuse its discretion in admitting the Truth Commis-
sion Report into evidence.

B. Testimony of Ambassador White and Professor
Karl

Carranza argues that the district court abused its
discretion in allowing two of plaintiffs' expert wit-
nesses, Robert White, former U.S. Ambassador to
El Salvador, and Professor Terry Karl, the former
Director of the Center of Latin American Studies at
Stanford University, to testify. *497 Carranza ob-
jects to several statements made by both experts as
highly inflammatory and based on inadmissible
hearsay.

[17](18] Experts may base their testimony on inad-
missible facts “of a type reasonably relied upon by
experts in the particular field.” FED. R. EVID. 703.
Ambassador White's testimony was based on intel-
ligence gathered by himself, his staff, and other
government agents. Furthermore, Ambassador

White was listed, without objection by Carranza, in

the joint pretrial order as an expert witness. Pro-
fessor Karl testified as to the levels of violence in
El Salvador during the period of military control.
Professor Katl relied upon interviews, commission
reports (including the Truth Commission Report),
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documentary research, and field research to form
her opinions. See, e.g., Katr v. City of New York.
151 F.Supp.2d 313, 356-57 (5.D.N.Y.2001) (noting
that interviews, commission reports, research art-
icles, scholarly journals, books, and newspaper art-
icles are the types of data reasonably relied upon by
social science experts).

Carranza also contends that the district court im-
properly admitted testimony by Professor Karl.
Carranza claims that Professor Karl should not have
been peri‘nitted to testify about military procedures
and command responsibility because she has never
served in a military organization and she was never
identified as a military expert.

Professor Karl's report contains a lengthy discus-
sion of her opinions about Salvadoran military
structure and Carranza's command responsibility. In
her report, Professor Karl discusses her credentials
as an expert in the politics of Latin America includ-
ing: the military strategies of both the Salvadoran
military and security forces and the armed opposi-
tion, the command structure of the Salvadoran mil-
itary, the corruption of the Salvadoran military and
security forces, and the practice of death squads.

The district court did not abuse its discretion in al-
lowing the jury to determine the weight to be given
to the testimony of Professor Karl and Ambassador
White.

C. Embassy Cables

Carranza contends that Trial Exhibit 6 was improp-
erly admitted into evidence because its purported
author has disavowed authorship.

Trial Exhibit 6 is a United States government docu-
ment describing a conversation in 1980 between a
U.S. official and Salvadoran military officers in
which Carranza “supported [a] line of thinking”
that assassinations of political opponents should be
accomplished whenever possible. Ambassador
White testified that the author of this document was
Colonel Brian Bosch, a U.S. military representative
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at the U.S. Embassy in San Salvador. Ambassador
White used the contents of this document to support
his testimony regarding the Salvadoran military's
responsibility for the six FDR murders, the basis
for Franco's claim. In a post-trial affidavit, Colonel
Bosch claims he is not the author of this cable and
that ke has no personal knowledge of the statements
attributed to Carranza. '

[19] Trial Exhibit 6 was admissible under Rule
803(6) of the Federal Rules of Evidence. Through
the testimony of Ambassador White, the plaintiffs
established a foundation that certain cables, includ-
ing Trial Exhibit 6, were transmitted from United
States governmental agents describing or recording
events made at or near the time the acts toock place
by someone with personal knowledge of the acts.
Ambassador White also testified that the cables
were kept in the course of regularly *498 conducted
business of the United States governmental agency,
and it was the regular practice of the agencies to
make those records. Colonel Bosch's affidavit dis-
putes that he is the author of Trial Exhibit 6 but it
does not dispute its authenticity.

[20] However, even if Trial Exhibit 6 was improp-
erly admitted, it did not unfairly prejudice Car-
ranza. The gravamen of the cable is the knowledge
and approval of the assassination of the FDR lead-
ers by members of the Salvadoran military, includ-
ing Carranza. This was corroborated by several wit-
nesses and exhibits at trial, including the testimony
of Ambassador White and Professor Karl, as well
as the Truth Commission Report and several other
cables. ’

Carranza also argues that the copy of Trial Exhibit
6 he was provided with during discovery is illegible
and highly redacted. Therefore, Carranza character-
izes the cleaner copy of Trial Exhibit 6, provided to
the jury by plaintiffs, as “previously undisclosed.”
This contention is without merit and is belied by
the fact that plaintiffs provided Carranza with a
copy of Trial Exhibit 6 during his deposition and
Carranza was asked a number of questions about it.
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D. Photographs

Carranza argues that the district court abused its
discretion when it admitted into evidence photo-
graphs depicting dead bodies and victims of milit-
ary atrocities. Carranza contends that the photo-
graphs were unfairly prejudicial.

[21] The photographs are relevant (1} to prove
crimes against humanity and (2} to establish liabil-
ity under a theory of command responsibility. They
are relevant proof that the Salvadoran military was
engaged in a systemic attack against civilians. The
photographs also demonstrate that Carranza had no-
tice of the human rights violations committed by
his subordinates, as required for liability under a
theory of command responsibility.

Although it is likely that the photographs had a sub-
stantial impact on the jury, the district court did not
abuse its discretion in determining that the photo-
graphs' probative value was not substantially out-
weighed by the danger of unfair prejudice.

E. Exclusion of Carranza’s Expert

[22] Carranza contends that the district court ab-
used its discretion in excluding the testimony of his
expert witness, Dr. David Escobar Galindo. Dr.
Galindo's testimony would have centered on the
purposes behind the Salvadoran Amnesty Law as
well as its application to plaintiff's claims against
Carranza. As the district court properly declined to
grant comity to the Salvadoran Amnesty Law, testi-
mony regarding how the Salvadoran Amnesty Law
would apply to Carranza is not relevant and, there-
fore, not helpful.

[23] An expert opinion on a question of law is inad-

missible. Berry v. City of Detroit, 25 F.3d 1342, '

1353-54 (6th Cir.1994). Dr. Galindo's testimony
would have addressed whether the Salvadoran Am-
nesty Law prohibits U.S. courts from exercising
jurisdiction over plaintiffs’ claims. This is a legal
question and not one which should be presented to
a jury. Therefore, the district court did not abuse its
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discretion in excluding Dr. Galindo's testimony.

Carranza also argues that the district court erred in
not allowing Dr. Galindo to offer factual informa-
tion of circumstances in El Salvador. However, Dr.
Galindo was not proposed as a fact witness until
four days prior to trial. Nevertheless, plaintiffs
agreed to stipulate to those facts that were disclosed

in Dr. Galindo's expert report.*499 Carranza did .

not intreduce those facts.

IV. Jury Instructions on the Law of Command Re-
spansibility

Finally, Carranza argues that the district court erred
in its instructions to the jury on the law of com-
mand responsibility. Specifically, he contends that
the jury should have been instructed on proximate
cause.

[24] Three elements must be established for com-
mand responsibility to apply: (1) a superior-sub-
ordinate relationship between the defendant/milit-
ary commander and the person or persons who
committed human rights abuses; (2) the defendant/
military commander knew, or should have known,
in light of the circumstances at the time, that subor-
dinates had committed, were committing, or were
about to commit human rights abuses; and (3) the
defendant/military commander failed to take all ne-
cessary and reasonable measures to prevent human
rights abuses and punish human rights abusers. See
Ford v. Garcia. 289 F.3d 1283, 1288 (ilth
Cir.2002).

{25] The law of command responsibility does not
require proof that a commander's behavior proxim-
ately caused the victim's injuries. See Hilao, 103
F.3d at 776-79 (proximate cause is not an element
of command responsibility). This conclusion is in
accord with the legislative history of the TVPA:

[A] higher official need not have personally per-
formed or ordered the abuses in order to be held
liable. Under international law, responsibility for
torture, summary execution, or disappearances
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extends beyond the person or persons who actu-
ally committed those acts-anyone with higher au-
thority who authorized, tolerated or knowingly
ignored those acts is liable for them.

S. REP. NO. 102-249, at 9 (1991) (footnote omit-
ted). Any question as to whether an injury was
caused by a commander's act or omission can be re-
solved by a finding of liability under the elements
of command responsibility.

Accordingly, plaintiffs were not required to submit
proof of proximate cause in order to succeed on
their claims under the law of command responsibil-
ity, and the district court was not required to in-
struct the jury on this issue.

AFFIRMED.

C.A.6 (Tenn.),2009.
Chavez v, Carranza
559 F.3d 486

END OF DOCUMENT
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