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MOTION FOR LEAVE TO FILE
BRIEF OF AMICTIS CURIAE

Pursuant tu Bule 37.2 of the rules of thia Court, Lthe
Center [by Justice & Accounlubility respectfally moves thia
Court. for leuve Lo file the attached bricf az Amicus Curiae
in zupport of the Pelition for Wit of Certiorari. This
motion and bricf haz been served cnoall separately repre-
senled parties pursuant e Hule 283 of this Court, and
proof of service filed with the Cleck. The Petitinners hoave
orally consented. In a telephone conversation with the
ollice of Kurt Klaus, counsel for the Respondenl, his office
indicated a consent toe the filing ol thiz Amicns Driefl
Unfortunately, due to the fact that counsel fur the Reapon-
denl is out of the comtry, the Center for Justiee & Ac-
countability was unable o obkain wrilten conscnt,

For these reasons the Center for Justice & Account-
ability respectiully requesia leave to file Lhe atached brief
us MArpeas Curiae,
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BRIEF OF AMICUS CURIAE THE CENTER
FOR JUSTICE & ACCOUNTARILITY IN SUPPORT
OF PETITION FOR WRIT OF CERTIORARI

INTEREST OF AMICUS CURIAE'

The: Center for Justice & Accountahility (CJATHis a
non-profit lepal advocacy center thal works to prevent
torture and other severs human rights abnaes around the
world hy helping swrvivors hold Lhelr porpefrators ac-
cauntahle. CalA brings civil lawsuits under the Alien Torl
Maims Act and the Torlure Victim Protection Acl against
perpetrators who live in or visit the United States, and
hog participated as an améicws curiae in several cases in
order to strengthen the hody of luw relevant to nur wurk.
CJa's Board of Directors and Lepul Advigsory Couneil
includes leading practitioners and academics in the Geld of
international law and itz application in TLE. courts. CJA
sprved og co-counsel in Romapoza, el of, », Oorcla, of ol u
case against the sene two generals who were the defen-
dants in the instant case. In Romagoza, the jury found Lhe
penerals liable under the command responsibility doctrine
and ordered them Lo pay 2546 million o the three plain-
Liffz, whe had survived torbure in EL Salvador

i
"

S Parsmanl b Buele 376, conneel for Amicus Cucias hereby strios
chas thia hried was aothored in whole by sownsel, aod oo ocher paty
made any monckary conlabulion to the preprretion ar subunesion of
the brict.
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SUMMARY OF ARGUMENT

Review ghould be granted in this case tn correcl Lhe
migchief that will he canaed by the erroncons addition of a
proximate cause requirement to actinms brought under Lthe
Tortnre Wictima Protection Act of 1990 ("I'VIPAT ar "the
At Heview iz also necessary fo correct Lhe cqually
erromeons Jmpasition o a borden of persuasion upon
lorlure vielims with regard to diaproving an element ol &
defenze available Lo defendanls ander the Act,

Thess erromecis rulings lhreaten to underming the
ugafulnesz of the TWPA in bringing to matice those whe
commmit acts of torture and extrajudicia] killing,

It 15 necessary [or this Court to review and correct the
erropcous addition of o proximarte canse elemeant to actions
brought under the TEPA, There is oo suppart or provision
in the TWEPA for the addition of such an element, The
TWVDA 15, in parl, o statutory cxlenzion of the Command
Hesponsibility Doctrine which cvolved from this Court's
decigion in frn Ke Yamoshita, 327 U5, 1 (1948, This same
Command Heapongibility Doctrine has becomme a part of
custnmary intermational law. The Command Reaponaibility
Doetrine, by ibs very nalure, excludes the possibilicy of the
defense of a lack of proxcmate cawse,

Adding an element of proximate cavse is unwarranted
uncder domestic and international law, 'he addition of
such an element would zsimply provide another Layer of
defensze for those aceused of forture wnd exbegjudicisl
killing under the Act, 1t wonld alzo place an additional
burden upon those torture wictims sesking justice undar
the Act, Thiz result iz contrary to Congrezzional intent in
the enactment of the TVYFPA, az well za internatiomal law.
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1t iz alzo necessary [or this Court Lo review and elarily
the nature of the burden of persuasion under the TVIA
Placing the burden of persuazion upon terture vietimy and
their [amilice ignoves the unigue nature of the vale ol
military commanders in having reeponsibility for he
digeipline and behuvior of their units. The imposition of
the burden alse ignores the facl that these communders
have the first and bezt access to knowledge of steps Lhey
may have tuken lo exercise eommand and eontrol over
unita aceuzced of torture and exlrajudicial killings.

This euse provides this Court with an opportunity to
correct and clarify the necessary proof and burdens for
actions brought under the TWVIA, By deing =o the Court
ean ensure an acenrate reading of ita own Yoarieshife
devision, and the Command Responsibilicy  Doctrine
developed fram that decision.

e ¥

ARGUMENT

I. REVIEW SHOULD BE GRANTED TO COHR-
RECT THE ERRONEQUS ADDITION OF ELE-
MENTS TO AN ACTION TNDER THE TVPA
TIIAT ARE INCONSISTENT WITH CONGRES-
SIONAL INTENT AND DOMESTIC AND INTER.-
NATIONAT TAW,

O the fonrth anniversary of the infamous attack on
Pearl Harhor, Lthis Court's Yomashita decision addressed
whether the law of war impozes & duty on military com-
munders to take sppropriale measures to preveul thelr
troops from commitling acts of brulalicy against noncom-
hatants. The Court reasomed thal since the entire purpos:e
af the law of war was to protect civiliun pepulations and
prizoncrs of war, it was appropriate tn prevent violations
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of that law by reliance on military commanders who are
regpongible for their subordinales. Yomoshife al 1415,
The Command Reaponaibility Doctrine which emerged
from thiz holding applies eviminal accountahilily Lo mili-
tary and civilian leaders lop unlawful acls comimitiad hy
personnel under their charge il they knew, or should have
known, of these acls and failed tn prevenl them or punish
the perpelrators, The doctrine iz premised on Lhe view
that auperiors are in the heat posilien to prevent lhe
commission of alrovilies by their subordinates, In his
review of (Feneral Yamashita's conviction General Machr-
thur restated thia duty: “The zaldier, be he (riend or foe, ia
charged with the protection ol the weak and unarmed. It is
Lhe very essence and reasen of his heing. When he violates
thig sacred trmst, he nol vnly profanes his entice cult but
threatens lhe labric of international society” Order of
feneral Douglos MueAriber Confirming Death Seatence of
traneral Tomoyaki Yomashite, Fehruary 8, 18946, reprinted
in Leon Friedman, The Low of Woen A Doecumentary His-
fory, pp. LOGE-1009 (1974

The international legal communily adepted and
applied this principle in posl-war Internatinnal Mililary
Tribunuls conducted in Burope and the Far Bast See
Uinited Stotes v Wilkelm ven Leeh “High Comenand
Case™), United Nationz War Crimes Commitasion, X1 Low
Reports of Trials of War Criminals T {19848), United Stoates
o Wilkelm List CGHostogs Case™), United Nofione War
Cimeas Comamiseion, VI Low Feports of Triocls of Woar
Criminela 34 (1946), Tokyo Tribunnl Cases, The Tokyo War
{rires Irials, reprinted in Friedman at 1029-1001. Zee
alzo Prozecutor v Delalic, Judgment (Trial Chamber 10T,
MNow 16, 19981 JT338-360. Inlernational conventinns have
eodified the doctrine, and expanded it to all individuals



exercising effective conlrol ower subnrdinatles in interna-
tional or inlernal armed eonflicts. Several international
tribunals (for Rwanda and the former Yogoslavial and
mized domeslic-internatiomal  Lribunals (e for East
Timor) have used the doetrine to impose iwdivicual crimi-
nal responsibility to those in command of units committing
WAL CrIMCE,

Because this Conrt fivsl wrticulated the fundamcenrals
of what has now become the Command Hesponsibilivy
Doctrine, it ia wniguely positioned in terme o antherity,
and responsibility, to address Lhe troubling mutation of Lie
doctrine in the case al bar, Neither the TVDA, nor expres-
siomz of the Command Responsibility Doctrine in inlerna-
tional law, provide autherity for Lhe addition of the
clement of proximate cause as Impoged in this case
Similarly, Lhe impozition of 8 burden of perzuazion npom
torture victims suing under ibe TVFPA iz completely
at ndda with Congressional intent, wod  contradicrs
pranouncements of inlernational law, For these reasons
Lhis case presenta an opprriunity [or this Court tn prunu
these erroncous and unwarranted wdditiopg fiem che
reguirements of the TVPA, and iotermational law.

II. THE ERRONEOLUS ADDITION OF “PROXI-
MATE CAUSE" AS A NECESSARY ELEMENT
OF AN ACTION BROUGHT UNDER THE TVPA
THREATENS TO UNDERMINE TIIE USEFUL-
NESS OF THE STATUTE AND THE COMBMAND
RESPONSIBILITY DOCTRINE 1IN BRINGING
WAR CRIMINALS TO JUSTICE UNDER DO-
MESTIC AND INTERNATIONAL LAW.

Inn thiz case the DMsiriel Court Judge gave a jury
inatruction delining the three elements of the Command
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Responzibility Dectrine, hut then ceroncously added =
fourth elemenl requiring a proximate cause link belwoeen
the acts of the Generals, and the rape and murvder of the
churchwomen, The requirement of such o “proximate
eanze” element finds no suppert in the TYWEA, or related
internationul Llav.

The TVEA does not contain any specific languages
referring Lo procimate cavze, The legislative history of the
Act makes clear thutl the TVDA was articnlating customury
international law and the Commaend Rezpongibility Thae-
trine. The legislative history epecifically states: "Hesponsi-
hility for torture, summary cxcculion or disappearance
extends beyond the persnm or persons who actually com-
mitted the aels — anvoene with higher anthority who
culhorized, foleralod, or Rnowingly dgnored these fools™
S RepNo. 102-249 al & (1981} {emphasiz added: This
language g conzistent with the Command Responsibalily
Doctrine, and it i3 uobvicwus  that  the  intent  of
Congreas was fo incorporate the Command Responsibility
Decirine into the TWEA. The decision belnw of the Tlewv-
enth Cirewit recnpnized this, Pel App. Ba.

Az zot forth in the Senate Reporl and T35, cazoe Llaw,
the Dovtrine of Coemmand Respenaibility requites u pluin-
tiff to prove three and nrly fhree elements: (a) the com-
mander had a superior-zubordinate relationship with the
troops that committed the human righls abuscs; (b the
eommander knew, or should have known, that theae froopa
were committing such ollvnses; and {e] the commander
failed tn prevent or repress Lhe abuses. Onee these three
elements are mel, o commander may be held eriminally
and civilly liable for the humean rights vidlalions commit-
tod by subordinatea unless he presenta affirmative de-
fenzes to overcome the prezsamption of liability, See Thas
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Bantckas, The Confemporary Low of Supertor Respansibit-
ity, 55 Am. JIntl L. 573 (158660

The dacision of the Trial Judge to impose a proximate
eauze element also squoarely confliceed with the only
Circuit Court of Appeals decizion tn pass on the goeation.
In Hiloo v Estate of Mareoz, 103 F.3d 767 (4cth Cir. 15860,
the court approved of impogition of liabiliby upou a toreign
leader who directed, nrdered, conspired with, mr aided Lhe
military in Lorlure. aummary execuiivn and disappear-
ances, or had knowledge of chat conduct and fuiled o uae
his power to prevent it Fd at 778, 777,

Despite thiz authority, the Trial Judge added this
proximate canse element, and o doing se set up an addi-
tional, unwarranted, defense lur Lhe Generals, Thia is nol
only contrary to the legizlative history and intenl ol
Congress in coacting the statute, bul also important
principles of internaliconal law regarding the Commund
Besponzibility Deetrine, which holds military commanders
responsible [or the actz of their subnrdinates, although
those commanders mighl nol have been principals to the
criminal scts, Thia iz the fundamental tenet of the Com-
mand Respensibility Doctrine, and without it, nol ooly
torture vietima, but other viclims of war crimes, will be
sreaily impeded in bringing to justive Lhose rezponzible for
crimes againgt humanity.

This Court perhaps best explained the necessily and
logic of thia principle in its decision in aenashifoe:

Tt 18 evident Lthet the conduct of military opera-
tions by troops whose excezses are unrestrained
by the orders or ellorts of their commander
woudd almost certainly resnlt in wiolations which
it 1= Lhe purpose of the law of war to prevent. s
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purpose tn protecl eivilian populations and pris-
onera of war from brolality would largely be de-
feated if the commander of an invading army
eould wilth impunity neglect tn take reazonable
messures for their protection. Ilence the law of
war presupposes that its viclalion ig to be
aveided throvgh the contrel of the cperalions of
was Oy commenders who arg o somie Eolent re-
aponeible for their swhordinoetes.

Id. al 15 (Emphazis Added). Yemashiio recognized. and
the world has adopled s customary intermational law,
thal commanderg must be respomuible [or the actiona of
their suhordinutes in order for society to have sny cuntrol
aver military units and Lheir complianes with hmmanitar-
181 laws.

Internatinnal luw hus also recocnized that it is simply
illogical and ingompatible with the Command Responzibil-
ity Doctrine fn have a proximate cause clement. None of
the international treasties aetbding forth the Command
Responsibility Doelrine include s proximate canse ele-
ment, None of the international or mixed  domestic-
inlernsticnal tribunals inject such a requiremenl. Perhaps
the most compelling ariicalation of the resaoning rejecting
proximate canse as an elemenl 15 contained in an impor-
tunt internotional law precedent from the Internationul
Crimninal Tribunal for the Former Yugozlavia, Prosesitor o
Delalic, of JY396-200, The panel emphasized Lhat the
third prong of the Command Responsibility Declrine
[@ilure to punish — carmot logically share a cansal connoee-
tion with an underlving Act. “The very exigtence of the
principle of superior responsibility for fuilure Lo punish . ..
demonatrales Lthe absence of o reguirement of causality as
a meparate slement of Lhe doctrine of quperior responsibil-
L™ I at Y 400, With the addition of & proximatle cavae
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clement, a superiar wha learmns of atrocities commitled by
his subordinates, and fails to dizeipline for these vinlations
of the law of war wonld fuce individud eriminal responsi-
hilit¥ under international law, but sreape eivil lability in
the TInited States becunse ecasosalion s lacking, The
purposes of the TYWEA could nat he more 111 asrved.

Bevond the conflice with the TWEA, awthoritative
precedent, and internatinmal law, the addition of a proxi-
mate cauze clement is fundamentally incompatible with
the umigue nature of military orpgunieaiions, aod e
necesgities of command responsibility that gave rize to the
Command Besponsibility Doetrine. IU 15 o waverzal tenet
of military organizations that a commanding nfficer i
responsible for everyvihing that his command does, or fails
to do, LS, Department of Army Fiald Monue! 107-5, Staff
Cregandzation and Operniions 01 (May 19971 In such an
organization the commander is ultimately responsible for
the order and discipline of the unit, the training and
competence of the foree, and the welfare, morale, and
conduct of the wnit. fd., Michael L. Smide, Yormoshilo,
Meding, and Devond: Commord Responsibidoly and
Contempornry Military Operations, 164 MLT.Rew 156,

Thiz concept of complete contral and command places
speein] responsibilibics on the sheulders of o commeanding
officer to enanre that hiz unit complies with the dictates of
law. In fact, socicty 12 cotitled to the assurance that che
commanding officer will do s0;

The military iz & unique society whera the com-
mander has tremendous authority over auhordi-
nates not normally extended to superiors in the
civilian sector. Couplad with significant lawfnl
enntrol over the tronps 12 the commander’s atew-
urdship over o wunil's tremendously  awesome
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destructive cupabilitivs, Muaokind musl, there-
lore, rely on eommanders L wse Lheir aulborilby
to control both the military [Groe’s organic capac-
itv for destruction and the eonduct of their sub-
crdinates, Commanders have bolh o meral aod
legal role in preventing acrccilics that couwld pa-
tentially be commitced by zubordinates againzt
nog-combatants | ..

Id, al 164,

I thug wnigque eontext of o milicary organizalion il is
fanciful to talk of proximate cause as being a necessary
cloment of an action againslt @ sommander of 4 unit
perpetrating war erimea, The military commander crpects
rightly to have the abzolute obedicnee ol troops under his
commund. If the order ia given, it is fully expected that it
will be carried out, By the same tolien, i a commanding
olliver seel to control unlawfiul actions by his subordi-
nates, it iz fully expected that this will be cflective. To
nject o proximale couse reguirement ko a TWPA action
apruinat 4 military commander iz to ignore this fundamen-
tal principle of the nature of military vrganizslions. Those
who [ail b carry out their responsibility to control the
military organizations entrusted e them should nel have
the benelil of being uble to argue that, like some civilian
organization, they had no hand in the proximale cause of
the actionz of their subordinales.

Yornaehita, snd the subseguent development of e
Cormand Hesponsibility Doviring in international law, is
af little value to the legal community, and the world at
larpe, if proximate canas i3 & necessary clement. In fact,
even General Yamashita may nol have hesn held acoount-
able under the Trial Judge's instruction, Few Filipinos
brutalized by Japancaie troops could have shown o direct
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esugal connection betweon the omizziens of Gencral
Yomasghita, and their individau] Lorlure or extrapadieiud
killings, That the addition of proximarte cause to the
Commund Respunsibaliby Doctrine would likely nepule cthe
result in Yomasfhite shows the crror of impozing chat
additionul element. Adding & proximate canse slement
greatly undermines the utility of the Command Hezponsi-
bility Doctrine and the usefulness of the TWVFPA 25 =
methnd nf bringing war eriminala to juatice.

III. PLACING THE BUREDEN OF PEHSUASION ON
THE VICTIMS OF TOLTURE IN ACTI(ONS
BROUGHT UNDER THE TVPA IS CONTRARY
TO CONGRESSIONAT, INTENMT, AMALOGOTIS
CTVIL LAW AND INTERNATIONAL LAW.

Allpeation of the burden of persuasgion in civil coses
arising under the TWEA 15 s matter of first impressim.
The Trial Judge considered Yomashite, and the judements
of international tribunals, and coneluded thal g showing nf
“effective” conlrul over guilty troopa is a prima facie
requirement before lahility will be imposcd wnder the
Command Responsibility Doctrine. As 8 resnlt, the Elew-
enth Cirenit did not find plain error in a jury insteruction
which placod the burden of prodoelion und persussion nm
pluintifz. The Court of Appeals noted that they could find
no internaticnal judgments which shilled the ultimats
burden of pprsuasion wway from the plaintiffs, and fele the
law iz at besl uneeriain on this point. Pet_App. 14a.

This analyzis overlooks a eritical distinelion: Foma-
shitn and the internuations] judgments referenced were
eriminal tribunals. International criminal Lribunals place
the burden of prool’ on the prosecuteor becanse of the grave
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penalties and consequences at stake, This is in sharp
eonlrast with the case at har, and aclions under the T PA

The TVEA is o eivil statute, alheit aimed sl helnoews
criminal hehavior. Ruther Lhan looking to critninal Taw for
guidonce, Congress instrmcted that the seope of lability
under the TVPA should be derived from interpretations of
actual or apparent awthority set forth in apency Lheory
The analysis under ageney law hinges on whether a third
party reasonably believes an apent conlinues Lo acl with
authority, and includez the possibility of linpgering
apparent authority even aller the termination of actual
sulhority. (See Hestotenant (Third) of Agency 8202, 4203
and 577 (T D. W, 2, 20010 § 3.00 Comment (ol Notahbly,
in some case: a principala desth or loss of capaeily docs
nnt by itsell end apparent aothority Schilock o [fnited
Srptes, 56 F, Supp, 2d 183, 19571 TL L 155490

Compurisons between the rele of business employvers
and military auperinrs in oivil actions are illuminative.
Both cxercize an unusual amount of conteal nver thoze
thev employ and lead, and can reazonably anricipate that
certain types of unlawful acts might be commitled by
Lhose under their responsibility, Employers and command-
ers have the ability Lo impose diceel [ormes ol ganctionz to
deter illegal behavior, Emplevers and commanders are
alwe in 4 beller position o shoulder the burden of proviog
that adequate measures were institiuted to avnid the harm
which ensued. If this Court places elevaled responsibility
upan  cmployers, military  commandara warrant  even
heavier burdens becauze of their unigne enmmand role.

A weighing of the equitics also would require placing
the hurden of peranasion on communders, piven Lhal Lhey
ure in o [or sleonger posilion to prove theiv lack of effective
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control than are plaintiils to prove the converse, Plaintitfa
in TVFPA actinma are disadvantapged al every turn, Torture
and extrajudicial killings generally coour in remote loea-
tiona, hidden from all serutiny, and ollen go wndizeoverad
for substantial perioda, Appropriate and timely Investigu-
tons inlo such alrocities are unlikely, Moreover, owing to
claimz of national security, civilians can rarely gain uecess
tn the information needed Lo eslublizh ellective command:
a7, charts ghowing the chain of command; statements of
Lhe responsibilitics of various officers; rules of engage-
ment; policies reparding permissible iolerrogacion tech-
nigues; recorde regarding complaints of tortnre and what
was done with theny; and internal assessmenls of what the
impact would be if tortnrers were punished. Ahzent access
to such documents, plaintitfs must rely upon finding ingide
witnesses who are willing to atep forward tn teatify apainst
Ltheir superivrs or eolleaguaes, Such inside wilnessez have
mm occasion atepped forward, and, on nccasion, such as
wider the mulitary dictatorships that raled El Salvador at
the time of the murdera af issue, wers killed or sulfered
other retaliation,

Placing the burden of persussion cn torlure viclims,
or their personal representatives, 18 not consiatent with
the legislative history of the TYPA, is not mandated by its
terms, and loverzs those the low zough W moke aeeount-
abhle. Tn another telling conaideration, it is unclear
whether GGeneral Yamashita would have been eriminally
accoumtable if the burden of persuazion had becn on the
allicd powers 1o show he exerelsed “clloctive™ contrel over
hiz subordinates. It would hove been dilfiewll, i ool
impnaaible, for prosecutors to piece togethar and prove the
state of the Japanese comunand oand contrel struelurs o
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the last davs before Japanesge anrrender, Tnatead, Yama-
ghita quite rightly raized his luck of elleelive conlrol 2z an
allirmative defense and attempbed to suatain it through
proof. The Gemerals in this sase should propeely have had
to make out this defense in the same way.

& a..

CONCLITSION

In Yameashiéa, this Court delined when a eommander
may he held criminally reapomaible for the acts of anhordi-
nates. Thal ruling was the [oundacon lor the Comanand
Besponsibility Doctrine which has gained the atatus of
cuslomary inlerpabional law, Congress incorporated that
dvclrine in Lhe TWEPA, and viclims of Lorfure now rely on b
in civil courts to gain zome measure of accountability from
Lheir torfurers. By mseriing & proximabe osi18e Teoiiire-
ment, and placing the burden of perauasion on the vicrims
of torture, the decision below threatens to underming the
uaefulneaz of the TWPA and reverze great atvidez in hu-
manitarian  law, Foor Ameriean  churchwomen  were
kidnapped, raped and murdered in Hl &alvador. Their
quest for justice continuez chrowgh their reprosentatives
more Lhan Cwo decades later. This Courl should accepl this
case, clarvify the causal and borden allocations of the
TVIEA, and in se deing take soclher smadl step in the
slrugele o pul un end Lo the impuanity of commanders whe
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authorize, tolerate, or ignote Lhe commizzion of flagrant
human rights violations.

Respectiully submithed,

STEFHEN F, HAaNLON

(i aunse! of KHecord ]
THOMAS E, BISHOP

J. DaNIEL MoCanTiy
HoLnaym & Bxsr LLD
G0 North Taura Screct
Suite 3900

Jacksonville, Florida 33402
(LA 350-2000
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