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Case No. 03-20161 CIV-KING

MARIE JEANNE JEAN, in her individual
capacity, and as parent and legal

guardian for minors VLADIMY PIERRE
and MICHELDA PIERRE, and
LEXIUSTE CAJUSTE,

Plaintiffs/Appellants,
V.
CARL DORELIEN,
and LUMP SUM CAPITAL, LLC
a Maryland limited liability company,

Defendants/Appellees.

/

NOTICE OF APPEAL
Notice is hereby given that Marie Jeanne Jean, in her individual capacity,
and as parent and legal guardian for minors Vladimy Pierre and Michelda Pierre,
and Lexiuste Cajuste, plaintiffs in the above-named case, hereby appeal to the
United States Court of Appeals for the Eleventh Circuit from the following orders
of the district court:
1. The order granting defendant Carl Dorélien's motion for judgment on

the pleadings rendered April 6, 2004.



2. The Final Judgment rendered April 6, 2004.

3. The order granting plaintiffs' motion for reconsideration rendered
April 9, 2004.

4. The order granting defendant Carl Dorélien's motion to dismiss,
dismissing the complaint, denyihg all pending motions as moot, and setting aside
and dissolving a temporary injunction rendered April 21, 2004.

Copies of these orders are attached.
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Miami, Florida 33131

Tel.: (305) 374-8500

Fax.: (305) 789-7799

Email: lhofmann @hklaw.com
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Thomas E. Bishop, Esq.

Fla. Bar. No. 956236

50 N. Laura Street, Suite 3900
Jacksonville, Florida 32202
Tel: (904) 353-2000

Fax: (904) 358-1872
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MATTHEW EISENBRANDT
(Admitted Pro Hac Vice)

The Center for Justice &
Accountability

870 Market Street, Suite 684
San Francisco, CA 94102

Tel: (415) 544-0444

Fax: (415) 544-0456

Email: meisenbrandt@cja.org

JOHN ANDRES THORNTON
(Florida Bar No. 0004820)

9 Island Avenue #2005

Miami Beach, FL. 33139

Tel.: (305) 532-6851

Fax: (305) 532-6851

Email:

johnandresthornton @hotmail.com

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that, on April 27, 2004, a true and correct copy of the
foregoing Notice of Appeal was faxed and served by U.S. Mail on ‘Kurt-R. Klaus,
Jr., Esq., Law Offices of Kurt R. Klaus, Jr., 3191 Coral Way, Suite 402-A, Miami,
FL. 33145, attorney for Defendant/Appellee Carl Dorélien; and on Scott M.
Behren, 'Esq., Waldman Feluren Hildebrandt & Trigoboff, P.A., 2200 North
Commerce Parkway, Suite 202, Weston, FL 33326, attorney for

Defendant/Appellee Lump Sum Capital, LLC.
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SOUTHERN DISTRICT OF FLORIDA LR . S iy
: MIAMI DIVISION h '

_MARIE JEANNE JEAN, in her individusl CASE NO. 03-20161-CIV-KING
capacity, and as parent and legal guardian - :
for minors, VEADIMIR PIERRE and

MICHELLEDA PIERRE,
Plaintiffs,
v Since the injtiation of this Court’s
ARL ‘ ' FAXBACK progrom, the patiss ace oo
‘ PORELEEN. . fongnr teiuived to submit en:/!f.lfzem
: ' wilh Uteir motisns & proprs.d ¢ ¢t
Pefendant / Orders should include a full

service list, with fax numbers.

ORDER QRMDANT’S MOTION FOR JUDGMENT ON THE
' PLEADING : '

THIS -CAUSE comes 'bef;arc the Cpurt upon Defendant’s Motion for Judgment on the
Pleading: Statute of Limitation, filed March 15, 2004, On March 29, 2004, Plaintiffs filed their
Response. |

On October 23, 2003, Plaintiﬁ"s'ﬁlt.:d their Complaint alleging claims under the Torture Victim -
Pro‘ti:ct'ion Act (“TVPA")! and the Alien Tort Claims Act ("ATCA;’).’ In his. current- Motion,
Defendant a‘rgués that Plaintiffs’ c—!é.i;ns are barred by the applicable ten year stgiute of limitations.
In their Response,’l’laimiﬁ's argue that lthe Qtatute of Iimitafions should be equitably tollgd:’

A motion to dismiss will be granted only where it is clear that no set of facts consistent with

"Pub. L. No. 102-256, 106 Stat. 73 (1992) (codified at 28 U.5.C. § 1350),
228 U.8.C. § 1350 (1048).

*Plaintiffs do not dispute that under both the TVPA and the ATCA, the statute of

fimitations is ten yedrs. See28 U.S.C. § 1350 and Estate of Cabello v. Fernandez-Larious, 157 F.
Supp. 2d 1345, 1363 (S.D. Fla. 2001) {noting that “under the ATCA, the Court must apply the

limitations period under the TVPA™): ‘ \9\

N\
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the allegations could provide a basis for _relief‘. Fed.R.Civ.P. 12{b)}(6). “It is well established that a o
complaint sfxoutd’ not be dismissed for failure to state a ciai;ﬁ pursuant to Fed.R.Civ.Pro. 12(b)}(6)
‘unless it appears beyond doubt that plaintiff can prove no set of facts that would entitle him to

relief™ Bradberry v. Pinells , 789 F.2d 1513, 1515 (11tb Cir. 1986) (quoting Conléy v,

Gibson, 355 U.S. 41, 45-46 (1957)). For purposes of a motian to dismiss, a court must consrue the

complaint in the light most favorable to the plaintiff and accept as true afl facts alleged by the plaintiff.

Hishon v, King & Spalding, 467 U.S. 69, 73 (1984). The issue is not whether the plaintiff will
ultimately prevail, but “whether the claimant is entitled to offer evidence to support the claims.”

Litde v. City of North Miami, 805 F.2d 963, 965 (11th Cir. 1986) (citation omitted),

In the instant case, Plaintiffs’ claims arose between Aprl 23, 1993 and Jone 1, 1993.¢
- However, Plaintiffs did not file their Complaint until October 23, 2003, approximately ten years and
‘ﬁve months after their cla.tms arose.’ Therefore, Plaintiffs’ clmms are barred by the ten year statute
)  of hmrtat:ons, and the Court concludes that equiitable tolling shou!d not be applied in tms case.

- Accordingly, after a careful review of the record, and thc Court being otherwise fully advised,

itis ' 4 | | '
ORDERED and ADI UDGED ;hatDefendmt's Motion for Judgment on the Pleading: Statute
ot‘ Limitation be, and the satne is hereby, GRANTED. Plaintiff's Complamt is DISMISSED with

prejudice in its cntirety. All pending Motsons are hereby DENIED as moot. 1t is further

ORDERED and ADJUDGED that the Court’s March 10, 2004 Temporary Injuncuon be and

the same is hercby, SET ASIDE. This case is CLOSED.

*Pls.” Resp. at 2.
Id.
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DONE and ORDERED in chambers at the James LamencéKing Federal Justice Building and

United States Courthouse, Miami, Florida, this 6th day of April, 2004.

cel

Stephen Frederick Rosenthal, Esq.
Podhurst, Orseck, Josefsberg, et al,,
City National Bank Building

25 W. Flagler S1.

Suite 800

Miami, FL 33130-1780

FTS: 305-358-2382

Thomas E, Bishop, Esq.
Holland & Knight

50 N. Laura St.

Suite 3900

P.O. Box 52687
Jacksonvilte, FL 32201-2687
FI8:904-358-1872

Dwayne Edward Williams, Esq.
Gregory Adam Haile, Esq.
Holland & Knight

701 Brickell Ave.

Suite 3000

Miami, FL 33131

FTS: 305.789-7799

John Andres Thomtan, Esq.
Zuckerman Spacder Taylor & Evans
201 S. Biscayne Blvd.

Suite 900

Miami, FL 33131

d/.

S LAWRENCE KING
S, DISTRICT JUDGRE
SOUTHERN DISTRICT OF

A
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Joshua N. Sondheimer, Esq.

Matthew J. Eiscnbrandt, Esq.

The Center for Justice & Accountability
870 Market St.

Suite 684

- San Francisco, CA 94102 ‘ -

FTS: 415-544-0456

Kurt Roland Klaus, Jr., Esq.
Suite 402-A

3191 Coral Way

Miami, FL 33145

~ FTS: 305-461-3337

Richard E. Basha, Esq.
Suite 302

600 S. Andrews Ave, 4
Fort Lauderdale, FL 33301
FTS: 954-462-8240

John Andres Thornton

305-532-6851
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UNITED STATES DISTRICT COURT | GeRUs, taoox |
SOUTHERN DISTRICT OF FLORIDA 2l OF FUA: Miami
MIAMI DIVISION
MARIE JEANNE JEAN, in her individual, CASE NO. 03-20161-CIV-KING
capacity, and as parent and legal guardian Magistrate Judge O’ Sullivan
for minors, VLADIMIR PIERRE and
MICHELLEDA PIERRE,
Plaintiffs,
V.
CARL DORELIEN, Since {he init lc.l!ﬁ"t of tlits Court's
FAXBACK progiam, Lhe parties are o
Defendant. fonzer required to unfnt envelones
/ with their motions & propss.d o dars.

Orders should include a full

FINAL JUDGMENTservice list, with fax numbers,

Furs.uant,to Fed R.Civ.P. 58, and the Court’s April 6, 2004 Order Granting Defendant’s
Motion for Judgment on the Pleading, it is | |

ORDERED and ADJUDGED that Judgment 1s entered in favor of Defendant and against
Plaintiffs. This case is DISMISSED with prejudice. It is further

ORDERED and ADJUDGED that any pending motions are DENIED as moot. The Court
retains jurisdiction of the above-styled action to determine fees, costs, and expenses, if any, incurred
by Defendant in defending this action,

DONE and ORDERED in chambers at the J an_wé Lawrence King Federal Justice Building and

United States Courthouse, Miami, Florida, this 6th day of April, 2004,

MES LAWRENCE KING
8. DISTRICT JUDGE
SOUTHERN DISTRICT OF FLO

v
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Stephen Frederick Rosenthal, Esq.
Podhurst, Orseck, Joscfsberg, et al,
City National Bank Building

25 W, Flagler St.

Suite 800

Miami, FL 33130-1780

FTS: 305-358-2382

Thomas E. Bishop, Esq.
Holland & Knight

50 N. Laura St.

Suite 3900

P.O. Box 52687
Jacksonville, FL 32201-2687

‘FTS: 904-358-1872

Dwayne Edward Williams, Esq.
Gregory Adam Haile, Esq.
Holland & Knight

701 Brickell Ave.

Suite 3000

Miami, FL 33131

FTS: 305-789-7799

John Andres Thomton, Esq.
Zuckerman Spaeder Taylor & Evans
201 S. Biscayne Bivd.

Suite 900

‘Miami, FL 33131

Joshua N. Sondheimer, Esq.
Matthew J. Eisenbrandt, Esq.
The Center for Justice & Accountability -
870 Market St.

Suite 684

San Francisco, CA 94102
FTS: 415-544-0456

Kurt Roland Klaus, Jr., Esq.
Suite 402-A

3191 Coral Way

Miami, FL 33145

FTS: 305-461-3337



Richard E. Basha, Esq.
- Suite 302

600 S. Andrews Ave.

Fort Lauderdale, FL 33301
FTS: 954-462-8240 -



U47U¥/U4  FKL LZ:1Y FAX 3055235109 JUDGE KING - Foo1

JrLED b@;m-
wRos | 73

CLARENCE MADDOX

( . UNITED STATES DISTRICT COURT glenk ., BIST, 6.
) SOUTHERN DISTRICT OF FLORIDA.
MIAMI DIVISION
MARIE JEANNE JEAN, in her individual CASE NO. 03-20161-CIV-KING

capacity, and as parent and legal guardian
for minors, VLADIMIR. PIERRE and
MICHELLEDA PIERRE, and LEXIUSTE
CAJUSTE, . '

Plaintiffs,
v.

CARL DORELIEN,

Defendant.
/

ORDER GRANTING PTAINTIFES’ MOTION FOR RECONSIDERATION

 THIS CAUSE comesbefore the Court upon Plaintiffs’ Motion for Reconsideration, filed April
) 8, 2004. |
In their current Motion, Plaintiffs argue that the Court’s April 6, 2004 Order should
be amended to reflect that only PlaintiffT exiuste Cajuste’s claims have been dismissed with prejudice,
and the temporary restraining order sh;:mld remain in effect. Accordingly, after a careful review éf
the record, and the Court being otherwise fully advised, it is
ORDERED and ADJUDGED that Plaintiffs’ Motion for Reconsideration be, and the same
is hereby, GRANTED. The following portion of the Court’s April 6, 2004 Order is herx;by SET
ASIDE:
it is ORDERED and ADJUDGED that Defendant’s Motion for
Judgment on the Pleading: Statute of Limitation be, and the same is
hereby, GRANTED. Plaintiff's Complaint is DISMISSED with
prejudice in its entirety. All pending Motions are hereby DENIED as

moot. It is firther
ORDERED and ADJUDGED that the Court’s March 10,
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2004 Tcmporary Injunction be, and the same is hereby, SET ASIDE.
This case is CL.OSED.

Tl

1t is further

ORDERED and ADIUDGEﬁ that Defendant’s Motion for Judgment onthe Pleading Statute
of antatmn be, and the same is hereby, GRANTED. Plamttﬁs Camplmnt is DISMISSED with
prejudice in its entirety as to Plaintiff Lexinste Cajuste,

DONE and ORDERED in chambers at the James I.avv}enceKingFederaI Justice Building and

‘United States Courthouse, Miami, Florida, this 8th day of April, 2004.

LA

[ES LAWRENCE KING
8. DISTRICT JUDGE
SOUTHERN DISTRICT OF PI,OR]DA

| S Since the initiation of this Court's

cc:  Stephen Frederick Rosenthal, Esq. FAXBACK program, the parties are no
Podhurst, Orseck, Josefsberg, et al., ' longer required to submit envelapes
City National Bank Building with thelr motions & proposed orders.
25 W. Flagler St. : Orders should include a ful}

Suite 800 - service list, with fax numbers.
Miami, FL, 33130-1780 ,
FTS: 305-358-2382

Thomas E. Bishop, Esq.
Holland & Knight

50 N. Laura §t.

Suite 3500

P.O. Box 52687 .
Jacksonville, F1. 32201-2687
FTS: 904-358-1872

Dwayne Edward Williams, Bsq.
Gregory Adam Haile, Esq.
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Holland & Knight
701 Brickell Ave.
Suite 3000

Miami, FL 33131

-FTS: 305-789-779%

John Andres Thornton, Esq.
Zuckerman Spaeder Taylor & Evans
201 S. Biscayne Blvd.

Suite 500

Miami, FI, 33131

Joshua N. Sondheimer, Esq. -
Matthew J. Eisenbrandt, Esq.

The Center for Justice & Accountability
870 Market St.

Suite 684

San Francisco, CA 94102

. FTS: 415-544-0456

Kurt Roland Klaus, Jr., Esq.
Suite 402-A. '
3191 Coral Way

- Miami, FL 33145

FT8: 305-461-3337

Richard E. Basha, Esq.
Suite 302

600 8. Andrews Ave.
Fort Lauderdale, FL, 33301

FTS: 954-462-8240

JUDGE KING
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SOUTHERN DISTRICT OF FLORIDA | 150t
MIAMI DIVISION .

MARIE JEANNE JEAN, in her individual CASE NO. 03-20161-CIV-KING
capacity, and as parent and legal guardian :

for minors, VLADIMY PIERRE and

MICHELDA PIERRE,

Plaintiffs,
V.
CARL DORELIEN and LUMP SUM
CAPITAL, LLC, a Maryland limited
liability company,

Defendants.
/

ORDER GRANTING DEFENDANT’S MOTION TO DISMISS

THIS CAUSE comes before the Court upon Defendant Carl Dorelien’s Motion to Dismiss:

Improper Venue, filed March 26, 2004. On Aprilv 14, 2004, Plaintiffs filed fheir Resp.onse.
BACKGROUND
Plaintiffs are citizens and residents of Haiti, {(Pls.” Am. Compl. at 3.) Defendant Dorelien
(“Defendant”) is also a citizen and resident of Haiti,' In November of 2000, Defendant was convicted
in absentia by the Haitian Bureau des Avocats Internationaux (“BAY"Y* for his role in the Raboteay

massacre of 1994 and was ordered to pay restitution to the victims. (Pls.” Aff. of Mario Joseph at

"Plaintiffs’ allege that Defendant Dorelien resides in the United States. (Pls.” Am. Compl,
at 2.) However, on January 27, 2003, Defendant Dorelien was deported to Haiti from the United
States and cannot legally re-enter the United States. (Letter Motion by Carl Dorelien, DE # 15,
5/14/03, at 1. See also Pls.’ Aff. of Mario Joseph at 3) ,

"The BAT was established by the Haitian government to assist victims of human rights

abuses that occurred during the de facto military dictatorship of 1991-1994. (Pls.’ Aff, of Mario
Joseph at 1.)

o//ryr



2.) Plaintiff Marie Jeanne Jean (“Plaintiff”) was a named plaintiff in the BAI's prosecution of
Defendant, and the court’s civil judgment against Defendant names Plaintif® as a i'ictim—recipient for
the unlawful killing of her husband. (Pls.” Aff. of Mario Joseph at 2-3.)

Subsequently, on January 24, 2003, Plaintiffs filed their Complaint in this Court under 28
U.S.C. § 1350. (Pls.’ Compl. at 2.) OnMarch 10, 2004, Plaintiffs amended their Complaint to add
Defendant Lump Sum Capital, LLC.* (P1s.” Second Am. Compl, at 3.) Plaintiffs’ Se;:ond Amended
Complaint seeks compensatory and punitive damages for the killing of Plaintiff's husband by Haitian
military and paramilitary forces during the Raboteau Massacre of 1994, (Id. at 1-2.) Plaintiffs allege
that the Haitian military forces who killed Plaintiff’s husband were under the control and direction
of Defendant, who was a Colonel in Haiti’s Armed Forces and a member of Haiti’s High Command
at the time of the massacre. (Id.)

In his current Motion, Defendant argues that Plaintiffs’ claims must be dismissed bécause.the
conduct that gave rise to their claims occurred in Haiti, and Plaintiffs have failed to exhaust their
remediesv in Haiti as required under 28 U.S.C. § 1350. In their Response, Plaintiffs argue that they
no longer have adequate remedies in Haiti because some of the participants in the Raboteau Massacre
are now in power in Haiti and thus, Plainﬁﬁ‘s will not be able to enforce the Haitian civil judgment

against Defendant,’

*The Haitian court’s civil judgment lists Plaintiff as the guardian of minor Plaintiffs
Vladimy Pierre and Michelda Pierre. (Pls.” Aff. of Mario Joseph at 3, n.2,)

“Lump Sum Capital, LLC was never served and is not a party to this case. Lump Sum has
no interest in the claim between Plaintiffs and Defendant Dorelien.

*Plaintiffs also argue that Defendant’s current Motion is barred by Fed. R. Civ. P. 12(g)
because it was the second of three motions to dismiss filed by Defendant. However, the official
date and time stamped on Defendant’s current Motion shows that it was, in fact, the first motion

2



LEGAL STANDARD

A motion to dismiss will be granted only where it is clear that no set of facts consistent with
the allegations could provide a basis for relief. Fed. R. Civ, P. 12(b)(6). “It is well established that
a complaint should not be dismissed for failure to state a claim pursuaﬁ to Fed.R.Civ.Pro. 1 2(b)(6)
‘unless it appears beyond doubt that plaintiff can prove no set of facts that would entitle him to
relief.”” Bradber_ty v. Pinellas County, 789 F.2d 1513, 1515 (11th Cir. 1986) (quotmg Conley v,
Gibson, 355 0.8, 41, 45-46 (1957)) For purposes of a motion to dismiss, a court must construe the
complaint in the light most favorable to the plaintiff and accept as true all facts alleged by the plaintiff.

Hishon v, King & Spalding, 467 U.S. 69, 73 (1984). The issue is not whether the plaintiff will
uitimately prevail, but “whether the claimant is entitled to offer evidence to support the claims.”
Little v. City of North Miami, 805 F.2d 962, 965 (11th Cir. 1986) (citation omitted).

DISCUSSION

Under § 1350, “[a] court shall &ecﬁne to hear a claim if the claimant has noi exhausted

adequate and available remedies in the place in which the conduct giving rise to the claim occurred.”
- 28 U.8.C. § 1350, Sec. 2(b).

In the instant case, it is undisputed that the alleged acts giving rise to Plaintiffs’ claims all
occurred in Haiti. (Pls.” Am. Compl. at 1, 4-8.) Moreover, Plaintiffs have submitted the Affidavit
of Mario Joseph, the Director of the BAI since 1996 and thé lead attorney representing the victims,
including Plaintiffs, inthe BAI’s prosecution of mlhtary and paramilitary perpetrators of the Raboteau
Massacre, (Pls.” Aff. of Mério Joseph at 1-2.) In his affidavit, Mr. Joseph states that as of March

22, 2004, “both the criminal and civil judgments [against Defendant] remain legally binding,” and

to dismiss filed.



“[t]hose people naméd as victims, including Marie Jeanne Jean as gua-rdian of the minor plaintiffs
Vladimy Pierre and Michelda Pierre, ﬁiay presently enforce their civil judgment égainst [Defendant]
Dorelien.” (Pls.” Aff. of Mario Joseph at 3.) Thus, Plaintiffs’ own evidence demonstrates that the
Haitian civil jodgment they currently hold against Defendant s still legally binding and may be
enforced by a Haitian court. Finally, it is undisputed that Plaintiffs have made no attempt t§ enforce
their civil judgment against Defendant in Haiti since it was obtained four years ago. (SeePls’ Am.
Compl. at 6.) Therefore, the Court finds that adequate and a§ai1able remedies exist in Haiti, which
Plaintiffs must attempt to exhaust before alleging claims against Defendant in a United States District
Court pursuant to 28 U.S.C. § 1350.6

Accordingly, after a careful review of the record, and the Court being otherwise fully advised,
itis

ORDERED and ADJUDGED that Defendant’s Motion to Dismiss: Improper Venue be, and
the same is hercby, GRANTED. Plaintiffy’ Complaint is DISMISSED in its entiréty against
Defendant Dorelien with leave to Plaintiffs to proceed to.collect their civil judgment in Haiti, All
pending Motions are hereby DENIED as moot. It is further

ORDERED and ADJUDGED that the Court’s March 10, 2004 Temporary Injunction be, and
‘the same is hereby, SET ASIDE and DISSOLVED. This case is CLOSED. The Clerk of Court is
hereby ORDERED to close out the case.

DONE and ORDERED in chambers at the James Lawrence King Federal Justice Building and

*While neither party has raised the issue, the Court firrther notes that Plaintiffs’ claims may
be barred by res judicata. As discussed above, Plaintiffs have already obtained a final judgment
on the merits against Defendant Dorelien four years ago based on the same claims Plaintiffs allege
here,



United States Courthouse, Miami, Florida, this 215t day oprn'l, 2004,

ce:

Stephen Frederick Rosenthal, Esq.
Podhurst, Orseck, Josefgberg, et al,
City National Bank Building

25 W. Flagler St.

Suite 800

Miami, FL 33130-1780

FT8: 305-358-2382

Thomas E. Bishap, Esq.
Holland & Knight

50 N. Laura St.

Suite 3900

P.0. Box 52687
Jacksonville, FI 32201-2687
FTS: 904-358-1872

Dwayne Edward Williams, Esg,
Gregory Adam Haile, Esq.
Holland & Knight

701 Brickell Ave.

Suite 3000

Miami, FL 33131

FTS: 305-789-7795

John Andres Thomton, Esq.
Zuckerman Spaeder Taylor & Evans
201 8. Biscayne Blvd,

Suite 500

Miarmi, FL 33131
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Joshua N. Sondheimer, Esq.

Matthew J. Eisenbrandt, Esq.

The Center for Justice & Accountability
870 Market St.

Suite 684 \

San Francisco, CA 94102

FTS: 415-544-0456

Kurt Roland Klaus, Jr., Esq.
Suite 402-A :
3191 Coral Way

Miami, FL 33145

FTS: 305-461-3337

Richard E. Basha, Esq.

Suite 302

600 S. Andrews Ave,

Fort Lauderdale, FL 33301
"FTS: 954-462-8240



