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UNITED STATES DISTRICT COURT MAR 14 2003
SOUTHERN DISTRICT OF FLORIDA
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CASE MO 03-20161-CIV-KING

MAGISTRATE JUDGE: O'SULLIVAN

Marie Jeaune Jean, in her individual }
capacity, and as parent asd legai )
Guerdian for minors, Viadimir Pierre Y
and Michelieda Pierre, 3
]
Plainfiffs, 3
)
V. )] ANSWER AND
] AFFIRMATIVE DEFENSES
Carl Dorélien, 3}
)
Defendant. )
3

Tefendant Carl Dorélien, by and through undersigned counsel, hereby files his Answer
ard Affirmative Defenses, and states as follows:

1. Defendant admits that this is a civil action for compensaiory atd punitive
damagss bint denies the remaining allegations contained in paragraph 1 of the Complaint and
therefore demands strict proof thereof,

2. Defendant denies the allegations contained in parapraph 2 of the Cornplaint and
thereof denies strict proof thereof.

3. Defendant denies the allegations contained in paragraph 3 of the Coraplaint and
thereof denies strict proof thereof.

4. Defendant admits that he was 2 Colonel the Armed Forces of Haili bul denies
the remaining ailsgations conteined in paragraph 4 of the Complaint and therefore demands stnct

proof theraof.
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3. Drefendant is without knowledge of the allegatione contained in peragraph § of the
Complaint and therefore demands atrict proaf thereof,

6. Defendant is without knowledge of the allegations contained in paragreph 6 af the
Complaint and therefore demands strict proof thercef.

7. Tlefendant is without knowledge of the allagations confained in paragraph 7 of the
Complaint and therefore demands strict proof thercof

3. Defendant is without knowledge of the sllegations contamed in paragraph § of the
Complaint and therefors demands strict proof theraof.

o Thefendant is without knowledge of the allegations sonteitied in pearagraph, % of the
Complaint and thercfore demands striot proof thercof,

i, Defendant denles the alisgations contained in paragraph 10 of the Complaint and
therefore demands sirict proof thersof.

11.  Defendrnt denics the allsgations contained in paragraph 11 of the Complaint and
thereof denics strict proof theseof,

12.  Defendant denies the allegations contained in paregraph 12 of the Complaint and
thereof denies stifct proof thereof,

11, Defendam denies the allegations contained in paragraph 13 of the Complaint and
thereof denies strict prood thereof,

14.  Defendant denies the allegations contained in paragraph 14 of the Complaint and
therenf denies strict proof thereof.

15, Defendant denics the ailepations contained in paragreph 15 of the Complaint and

thersof denies strict proof thereof.
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16, Defendant denies the allegations contained in paragraph 16 of the Complaint and

thereof denies sirict proof thersof,
17.  Defendant denies the aliegations mntainui in parsgraph 17 of the Complaint snd

thereof denies sirict proof thereof,
18, Defendant deniss the allegations mnwﬁact' in paragraph 18 of the Cormplaint and

theranf depies sirict proof thereof
19,  Defendant admits the allcgations mntaimd i paragraph 19 of the Complaiat.

90, Defendant denies the allegations contined in paragraph 20 of the Complaint and

thersof denies strict proof thereof.

A3 To First Clsim For Retief
(Extrajudicial Killing)

21 Plainiiffs reallage and meorporte paragraphs i through 20.
21, Defendant i without knowledge of the a;'tlagatium curttained in paragraph 22 of
the Complaint and therefore demands sinct proot thereod]

23, Defendant denies the alizgations contziped in paragraph 23 of the Complaint and

thereof denies strict proof thereof. |
24, Defendent denies the allegations -:nuta.nmi in paragraph 24 of the Complaint and

thereof denies striet proof thersof.

25 Defendant denies the sllegations contained in paragraph 25 of the Complaint and

thereof denies strict proof thereof,

n5  Defendant denies the allegations mutamad in pca.-.-agm!h 25 of the Complaint and
I

i
27, Defendant deniss the ailegalions contained in paragraph 27 of the Complaim and

ihereof denies strict proof thereat.

thereof denies strict proof thersof.
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2% Defendant denies the allegations eomtained in paragraph 28 of the Complaint and
therecf denies strict proof thereo .

29, Defendant denies the allegations contained in paragraph 29 of the Complaint and
thereo! denies strict proof thereof,

As To Second Claim For Relief
(Crimves Against Humanity)

30, Plaintiffs reallage and incorporale parsgraphs 1 through 20.

31, Defendant denies the allegations contained in paragraph 31 of the Complaint and
thereof denies sirict proof therecl.

12 Defendant denies (e oliegations contained in paragraph 32 of the Complaint and
thereof denies strict proof thereof,

33, Defendant denies the allegations contamed in paragraph 33 of the Complaimt uend
thereof denies strct proof thereof.

34, Defendant denies the allegations contained in paragraph 34 of the Complaint and
thereof demies strict proof thereal

AFFIRMATIVE DEFENSES
ac in

15.  As for hiz First Affirmative Defense, Deferdant: Carl Dorélien slisges that
Plaintiff Marie Jsanne Jean lacks standing to bring the instant action becatise she is not the legal
spouse of Michel Pierrs,  Defondant further zlleges that Plaintiffs Viedimir Fierre and
Michalleda Pierre lack srmnding to bring the instant action becatise they are not the natural-born
and/or tegal children of Michel Pierre amdior Plaintiff Marje Jeanne Jean. IMoreover, Michel
Gierye’s death was not the result of the incident alleged in the Complaint and therefore Plaintiffs

for their lack stending to bring the instant action

G5
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36, As for his Second Affirmative Defense, Detendant Clar] Dorélicn alleges lack of

jurisdiction over the subject matter of the instant action.
Forom Non Conveniens

37. As for his Third Affirmative Defense, Defendant Cari Dorélien allepes forwm non
comveniens. The sllcged incident arises out of eventy or omissions that oecurred in Haiti, The
courls in Haid have junisdiction over this action and are an adequate forum for the instant action.
Fiaiti has a public interest greater than that of the United States as the alleged incident ocourred
in Haili. Adjudication of the instant action in thiz Court would be oppressive to Defendant as he
is currently incarcerated in Hafti pursuant fo @ sentence of iife imprisonment. Defendani’s
ingbility 10 appear and participate in this fororm for any aspect of the instant action, access 10
sources of proof, the cost of manspotting wimesses and the local interest of Haitl in this cause of
action weigh heavily in favor of dismissa] of this action.

al Juri

I8, As for hiz Fourth Affmmative Defense, Defendant Carl Dorélien alleges that this
Court does not have jurisdiction ever Defendant because he no longer resides in the United
States and is currenily incatcerated in Haili pursuant o 8 senlencs af life imprisonment.
Additionally, at ail times matezial hersto, Defendant was an officiat of & forcign sovercign and (s
being sued in his official capacity and is thersfore immune from suit. Plaimtiffs fail o aliege in

the Complzint an applicabls exception to mrmunity.

PacE 86
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316, As for his Fifth Affirmative Defense, Defendant Carl Dorélien alleges that this
Court is not the proper vemme for the ingtant action. A all timmes material hereto, Defendant was
an agent of o foreign soversign or its nstrurmentalities and is therefore immune from suit in this
Court. This Court has equitabls disoretion to transfer or dismiss this action. Purthermore,
Defendant is currently incarcerated in Haifi pursuant to a serieace of life impriscament and 10

lenger resides in the United States, therefore venug is improper in thia Court.

40, As for his Sixth Affirmative Defense, Defendant Cer]l Dorélien afleges that
Plaintiffe failed to join indispensable partics necessary to & jnst adjudication of the claims alieged
herein in that Plaimtiffs did not join the Armed Forces of Haitl and any of its components, the
High Command and its members, the Government of Haiti and any of its instromentalities, high
officials in the politicalimilitery chain of command, FRAPH and the paramilitary forces of Haiti.

Res Judicata

41,  As for his Seventh Affirmative Defense, Defendant Carl Dorélien aileges res
judicata. Trefendant was copvicted n ahsentia in & tdal in Haiti and is subject o loss of
property, payment of restittion and civil fines, which may be available to compensate Plaintiffs
for their alleged damages,

Setoff

47, As for his Bighth Affirmative Defense, Defendant Carl Dorélien aileges setoff of

any restitution or monelary damagss availghle or cbtained in Haiti to compensate Plaintifs for

their alleged damages against any meney judgment rendered in this action

ar
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Laches

43, As for his Minth Afficraative Defemye, Defendant Carl Dorélien alleges laches
heczuse Plaintiffs failed to bring the instant actisa within a ressonsbie period of time afier the
alleged inciden! voourred and thereby preven: the Defendant from preparing an adequate
defense. The incident is alleged to have ocoumsd during April 1994, approximately nine {9}
years ggo. Furthermore, adjudication of the instant 2ction in this Court would be oppressive 1o
Tefendant as he is currently incarcerated in Haitl purstant 1o 2 semience of Ufe imprisonment &nd
is being foresd to defend himself in this jurisdiction whers he no longer resides.  Plaintifly”
neglect in asserting their claims within z reasonzble peried of time Ras prejudiced Defendant.

Act of State Doctrine

44, As for his Tenth Affwmative Defense. Defendant Carl Dorslien alleges that
mecanss the incident alleged in the Complaint necessarily entails eonsiderations of the legality of
official acts or omissions of a forcign soversign andfor iis officials performed on iis own
territory, the Act of State Doctrine precludes this Court from rendering a decision upom the
merits. Plaintiffs allage in the Complaint that Deferdamt wes, at the time of the alleged acts o
amissions, a high military efficial of o foreign soversign acting under actual or apparent
authority of the laws of Haitl in the discharge of his command responsibilitics.

Failure to Exhaust Adequate and Avajlable Remedics

45 As for hiz Eleventh Affirmative Defense, Defendant Carl Dorélien alleges that by
Plaintiffs failing to exhaust adeguate and avatlzble remedies in Haiti as required pursuant to 23
V8.0 §1250, Plaintiffs have deprived thiz Court of subject matter jurisdiction. Plaintiffs merely
allege that they “lack smy ability 10 obtain an enforcoabls judgment for reparations in Haiti

apainst Defendant”. Flaintiffs have failed to meet the siamitory preveguisite.
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Lk of Jurisdiction

his Twelfth Adfirmative Defense, Dofendant Carl Dorélien alleges that this

. As for

Court lacks jurisdiction over the partiss and the subject atter of the instant action pursiant 10

the statuies snd/or laws contained in the Complaint.
Monjusticiable Political Question
47 As for his Thirsenth Affirmative Defense, Defendant Cart
nonjusticiable political questions with no judictaily

Dorélien alieges that

the actions complained of herein rwise

dispoverable standards for resolution and it would be an abuse of itz discretion for this Court to

render a decision upon the merite.

+

Soverel g

45, As for his Fourteenth Affirmative Diefense, Defendant Carl Dorélien alleges that

Diefendant in the instant action ig fmraune from suit in this Court, Al all times miakeriel hereto,

Defendant was an official of a foreign soversign and iz heing sued in his official capacity and is

therefore immune from suil Plaintiffs fail to allege an applicable exception 10 immuity-
Failurs to Attach Documents
Defenss, Defendant Carl Dorslien alleges thet

ave exhausted, of

49, As Tor his Fifteenth Adfirmative

Plaintiffs failed to attach documents 14 the Complaint evidencing that they b

atternpred to exhaust, any adeguate and aveilable remady in Haiti purssant 1o 28 1.5.C. §1350.

Failure of Condition Precedent

g As for his Sixieenth Affirmative Defense, Defendant Carl Dopsiien alleges that

Plointiffs failed to satisty the condition precedent of exhausting ad
prior fo instibuting the instant action.

aquate and available remedies

in Haiti pussuant to 28 ULS.C. §1350
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CERTIFYCATE OF SERVICT

WE HEREBY CERTIFY that 2 true and correct copy of the foregning was served by
fapsimile and TS, mait to: Siephen F. Rosenthal, Esquire, Podhurst, Orseck, Josefsberg, Eaton,
at al,, Uity Mallonal Bank Building, Sufte 800, 25 West Flagler Strest, Miami, Florida 33130;
Jpshua N. Sondheimer, Esquire, The Center of Justies and Accountehility, 870 Meazket Street,
Suite 684, San Francisoo, Californis 94102 and, Matthew J. Eisenbrandt, Esqguire, The Center
of Justice and Accountability, 870 Market Strect, Suite 84, San Franciseo, California 94102;
this 17" day of March 2043.

2 il
Richard E. Basha, Esq. '
Fla. Bar No.: 930245
RICHARD E, BASHA & ASS0C. P.A.
Counsel for Deferndant
Colonial Bank Building
606 South Andrews Avenue
Suite 302
Fart Landerdaie, Flords 33301
Telephone:  {954) 323-4882
Telatax: {054y 462-8240
E-Fail; RBashaPd@asi.com
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