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Supreme Court of the United States

No. 08-11327

Emmanuel Constant, aka Toto Constant v, Jane Doe 1, et al.
{Petitioner) {Respondents)

1 DO NOT INTEND TO FILE A RESPONSE to the petition for a writ of certiorari unless
one is requested by the Court.

Please check one of the following boxes:
K Please enter my appearance as Counsel of Record for all respondents.

0 There are multiple respondents, and I do not represent all respondents. Please enter my
appearance as Counsel of Record for the following respondent(s):

I certify that I am a member of the Bar of the Supreme Court of the United States (Please

explain name chanﬁ\ce bar admission):
Signature M n m s

Date: _ '7/20,20[0

{(I'ype or print) Name An DeeEA (. €£VANS
3 M. [ Ms. ¥ Mrs. [ Miss

rem Tt (entev Aov Tuchice # Accourtabilig
address_ 10 Maviceq Sthveet, Suwite s
Gity & State_ ol Xvan cisco | CA zip A1 1072~
Phone_ 4167 54U - 044y ¢ 213

SEND A COPY OF THIS FORM TO PETITIONER'S COUNSEL OR TO PETITIONER IF
PRO SE. PLEASE INDICATE BELOW THE NAME(S) OF THE RECIPIENT(S) OF A COPY
OF THIS FORM. NO ADDITIONAL CERTIFICATE OF SERVICE IS REQUIRED.
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Obtain status of case on the docket. By phone at 202-479-3034 or via the internet at
https/fwww.supremecourtus.gov. Have the Supreme Court docket number available.
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No. 09-11327

INTHE
SUPREME COURT OF THE UNITED STATES

EMMANUEL “TOTO” CONSTANT, Petitioner
V.

JANE DOE I, JANE DOE 11, AND JANE DOE II1, Respondents

RESPONDENTS* MOTION TO FILE PETITION FOR CERTIORARI UNDER SEAL AND TO
SUBSTITUTE REDACTED VERSION IN THE PUBLIC RECORD

ANDREA C. EVANS
Counsel of Record
NATASHA FAIN
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870 Market Street, Suite 682
San Francisco, CA 94102
415-544-0444

JENNIFER GREEN
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Minneapolis, MN 55455




Respondents, Jane Doe I, Jane Doe II, and Jane Doe I, through undersigned counsel hereby
respectiully move the Court to file the Petition for Certiorari that was filed by Petitioner Emmanuel
“Toto™ Constant under seal and to substituie a redacted version of the Petition in the public record. In

support of this Motion, Respondents state:

(1) In 2004, Respondents filed a complaint against Petitioner in the Southern District of New
Yoirk. In connection with filing the complaint, Respondents requested and were granted leave
to proceed with their claims under pseudonym. See December 22, 2004 Order sealing case
{attached hereto as Exhibit A).

(2) Throughout the proceedings, Respondents participated under pseudonym. The District Court
Judge, the Honorable Sidney Stein, entered numerous orders permitting Respondents to
continue their participation in the case vnder pseudonym. See August 28, 2006 Order
(permitting Respondents to proceed pseudonymously and to testify behind a curtain at
daméges hearing) and July 31, 2008 Order (ordering redaction of documents Petitioner
submitted to the Court) (Attached hereto are Exhibits B and C respectively).

(3) Notwithstanding these Orders, Petitioner has speculated as to the identity of one of the Jane
Does in his Petition for Certiorari. Specifically, the second full paragraph on page 7 and the
last full paragraph on page 40 includes information that might enable someone to ascertain
the identity of a Jane Doe.

(4) The security concerns that prompted Respondents to proceed under pseudonym at the district
court level continue to this day.

(S): To protect the safety and well being of Respondents, Respondents request redaction of only
two paragraphs of the entire 41 page Petition for Certiorari, specifically, the second full
paragraph on page 7 and the last full paragraph on page 40 (redacted version attached hereto

as Ex. D)




(6) 1t is well-settled that “specific, on-the-record findings that sealing is necessary to preserve

higher values™ can overcome the common law presumptive right of access to judicial

documents if the sealing order is narrowly tailored to achieve that aim. Lugosch v. Pyramid,

Co., 435 F.3d 110, 124 (2d Cir. 2006). Moreover, courts have held that concerns for physical

safety, particularly in instances in which people’s lives have been threatened, are sufficient to

overcome the openness presumption. See In re Herald Co., 734 F.2d 93, 100 (2d Cir. 1984);

Woods v. Kuhimann, 977 ¥.2d 74, 76 (2d Cir. 1992) (citing Ip v. Henderson, 710 F. Supp.

915,918 (S.D.N.Y. 1989)). Here, Respondents have demonstrated time and again that it is in

the interests of justice that they be permitted to proceed under pseudonym.

WHEREFORE, Respondents respectfully request that the Court seal the Petition for Certiorari in this case

and substitute the attached redacted version in the public record.

Dated: July 20, 2010

Respectfully submitted,

/%ﬂwu Y

ANDREA C. EVANS

Counsel of Record

NATASHA FAIN

THE CENTER FOR JUSTICE & ACCOUNTABILITY
870 Market Street, Suite 682

San Francisco, CA 94102

415-544-0444

JENNIFER GREEN

UNIVERSITY OF MINNESOTA LAW SCHOQL
95 J Mondale Hall

229-19" Avenue South

Minneapolis, MN 55455




CERTIFICATE OF SERVICE

I hereby certify that on July 20, 2010, I caused a copy of this Motion to File Petition for Certiorari
Under Seal and to Substitute Redacted Version thereof on to be served, via first class mail, on:

Emmanuel “Toto” Constant

08A5836 :
COXSACKIE CORRECTIONAL FACILITY
P.O. BOX # 999

COXSACKIE, NY 12051-0999

Mo e

fﬁldr{aa_ C. Evans
Counsel for Respondents




MICROFILM

-9 00 AM

JAN 2 6 2005

[
O A I G l N;A; g
IN THE UNITED STATES DISTRICT COURT ¢ \\
FOR THE SOUTHERN DISTRICT OF NEW YORK -

JANE DOE 1, JANE DOE Il AND

) vy 10108
JANE DOE 11, ) ‘ L 1
) Cio No.
Plaintiffs, ) .
) .
V. )  [PROPOSED]} ORDER GRANTING
Yy  PLAINTIFFS® EX PARTE MOTION FOR
EMMANUEL CONSTANT, )  LEAVE TO FILE COMPLAINT AS
a.k.a. TOTO CONSTANT, )  PSEUDONYMOUS PLAINTIFFS
) -
Defendant, ) c

Upon the motion of Plaintiffs for an order permitting the filing of the Complaint uc;s.‘ing
pseudonyms, and upon review of the declaration of counsel in support thereof, it is hereby

ORDERED that Plaintiffs' Ex Parte Motion for Leave to Fﬁe Complaint as
Pseudonymous Plaintiffs be GRANTED. Plaintiffs are permitted to proceed with pseudonyms

until such fime as the Court orders the names to be disclosed.

G L Wb

UNITED STATES DISTRICT JUDGE

Dated: December 22 |, 2004
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DOCUMENT D
£ ECTRONICALLY FILE
UNITED STATES DISTRICT COURT DOC #: Y=t
SOUTHERN DISTRICT OF NEW YORK DATE FIEEML@—:J
______ —_——— I ___-__________-..____x
JANE DOES [, JANE DOES IT AND JANE DOE
1], ; ORDER
- 04 Civ. 10108 (SHS)
Plaintiffs,
-against-
EMMANUEL CONSTANT,
ak.a. TOTO CONSTANT,
Defendant.
______ -_————— - - _..........X

SIDNEY H. STEIN, U.S. District Judge.
For the reasons set forth at a telephone conference today, with counsel for all
plaintiffs present and defendant, having defaulted, not present, it is hereby ordered that:
Plaintiffs Jane Doe I and Jane Doe 11’s Motion for Partial Closed Court
Testimony and the Continued Use of Pseudonyms is granted in part and denied in part,
Specifically, plaintiffs Jane Doe 1 and Jane Doe 11 are permitted to proceed
_ pseudoﬁymmsly, and shall testify behind a curtain at the hearing on damages to
commence on August 29, 2006. However, plaintiffs Jane Doe 1 and Jane Doe II may not
testify in closed court or in chambers.
Plaintiff Jane Doe 111's Motien for Continued Use of a Pseudenym and for the
Substitution of Written Declarations for In-Person or Deposition Testimony and to File

Supporting Memorandum Under Seal is granted in its entirety.

Sidney'H. Steiri, U.S.D.J.

Dated: New York, New York
August 28, 2066




i USDC SDNY
; DOCUMENT
1 ELECTRONICALLY FILED
i DOC #: L
UNITED STATES DISTRICT COURT ! - 5
SOUTHERN DISTRICT OF NEW YORK {{ PATE FILED: qpRIeY
R —_— . X -*- - o i e o i
JANE DOE I, JANE DOE I, and JANE DOE II1,  : 04-Civ-10108 (SHS)
Plaintiffs,
ORDER
-against-
EMMANUEL CONSTANT, a.k.a. TOTO
CONSTANT,
Defendant.
-t - [ — —— X

SIDNEY H. STEIN, U.S. District Judge.
In accordance with this Court’s prior orders permitting the sealing of information
regarding plaintiffs’ identities and piaintiffs’ requests in letters to the Court dated January 14,

2008 and April 4, 2008 that certain filings in this action be redacted to protect plaintiffs’

anonymity,
IT IS HEREBY QORDERED that:
1. Plaintiffs are to publicly file no later than August 15, 2008 redacted versions of

the following documents omitting references to the relevant litigation in the

United States District Court for the Eastern District of New York:

a. Defendant’s Reply Memorandum in Support of Defendant’s Rule 60(b)(4)
Motion filed Jan. 7, 2008 [Docket # 77};

b. Letter to the Court from Jemnnifer M. Green dated Jan. 14, 2008;

¢. Defendant’s submission dated Feb. 6, 2008, including Defendant’s Amended
Memorandum in Support of Defendant’s Rule 60(b)(4) Motion, Defendant’s

Motion to Hold the Decision on Defendant’s 60(b)}(4) Motion in Abeyance
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EMMANUEL CONSTANT - PETITIONER
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PETITION FOR WRIT OF CERTIORARI
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OUESTIONS, PRESENTED

The Alien Tort Statute, 28 U.8.C. § 1350 provides as follow:
vrhe District Court shall have original. jurdsdiction of any
civil action by en alien Por a tort only, committed in
violation of the Law of Wations, or a treaty of the United

Btates”.

. 1. Whether an - exhangtion af remsdiez regquivemneni an
universal end binding mnorm of Costomary International’ Law,
creates Jurdsdictional limitations under the Alien. Tort
Statute. ' : ' ‘

Z. whether the subject matter of the Alien Tort
Statute, in suits against private actors, must be defined by
reference to norms embodiad in International Low and in
strict conformity with legal and Jurisdictionsl pleading
atandards seb forth by this Court.

3, Whether counsel gross negligence, leaving ao
Incarcerated - defendant, unrepresanted, gonstitutes
extraprdinary circumstonces undexr Poderal Rule of Civil
procedure 60 [bl 16].

4. Whetbher entry of fjudgment, not entared in compliange
with Federal Rule of Civil Procedure § 5% wiolates due
‘process and renders the judgment woid.

) ‘5.  Whether Failure to comply with the statutory time
limitations provided by the Yorture Yictim Pfrotection Act
fnote), 1is a condition precedent which defeats cladmsunder
this statute. .
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All parties appear in the caption of the case onR the cover

page.

petitioner: Emwanuel Constant is a Haitlen Natlonal,
currently incarcerated dn a New York S&tate on c¢harges
unielated to the case at bar.

Respondents: JSane Doa I. Jane Doa Ii, and Jane Doe TIL are
Haitian National, resident of the United States. .

1i
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IN THE
SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitloner reaspectfully prays that a wrdt of certiorari igsue

to veviaw the judgment below
OPINIONS BRELOW
Foer cases from Federal (burt

The opinion of the United States Court of Appeal

appears at Appendix A to the petition and im unpublished.

The opirion of the United States District Court

appearyg at Appendix B to the petition and is unpublished,




JURISDICTTON

The date on which the United States Court of Appeals

decided this cawe was December 1st, 2009,
A timely petition for rehearing was denied by the
United States Court of Appeals on February 23, 2010, and a

copy of the order denying appears at Appendix C

The jurigdiction of this Court ig invoked under 28

U.5.C, § 1284 [1]
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CONSTITUTIONAL AND STATURORY
PROVISIONS INVOLVED.

1. Article ¥, § 10 of The Comstituiion which provides:

The Congress shall have powar to define

and punlsh policises on Falonies committed
on the high geas and Offenses against

the Law of Naiiouns.

An Act t0 establigh the Judieial Courts of
the Tnitad Statesx. Ch. 20, 1 stat. 73 (1789

2: Aliens Tort Statute 28 U.3.¢. § 1350

"The District Court shall have original
jurdadiction of any c¢ivil action by an
alden, for a tort only, commltted in
violation of the Law of Nations,
or a treaty of the United States.”

3. Torture Victim Protection Act
"An individual who under actual or apparent
aythority, or Color of Law, of a foreign
nation, objectz an individual o torfure
or to extra judicial killing....shall be

lizble for damages.™
Codified at 28 U.H.C. § 1350 ({(nota) (1592}

RULES INVOLVED,
The pertinent provisions of Federal Rules of Civil

Procedure 60(b), 55 and 8 are set forth in the present case,

xli




STATEMENT OF FACTS

‘Thim cagse presents various questions of law that requirs
clarification by thig Couxt as to the ascope of the Alien Tort
statute 28 U.E.C. §1350, (APS) and The Torturs victim
'protection Act alse codified at 28° v.8.c. § 1350

(note) (TVRAY.

The statutes call for a congtruction by federal courts
as to meaning,and application of the "in vielation¥ of the
Law of ﬁaticns requirement at a jurigdicticnal threshold.
The ATH provides:

ke D.'Lstrlct Court shall have origa.nal ]Urlsdlctiﬂn of
any oivil action by an alien, for a “tort only". committed
"5‘_n violation" of the Law of Nationsg o 2 treaty of the
. United Stetas™. '

The ATS must be interpretated to incorporate the full
body of the Law of Nations referred also as Customary
Tnternational Taw, (CIL), anhd t_he' gubject natter jﬁrisdiction
. of this statute should be éefined by' ‘refemnce to the limits
set forth by the norms embodied in rhe CIL. The gtatute and
thia court specify several threshoid ingredients akin to 28
0.8.C. § 1350. Sec Sosa V. Rivareg-Mechaln 542 U.8. 692
{2604) '

petitionar, Emmanuel COngtant, e private actor seeks the
review of a £final d_ei:erminatio.n befofa the Court of Appéals
for ths Second'c:'grcuit. The court below affirmed the trial
Court’s denial of Petitioner's F.R.C.2. 607(33) motion for

relief from a void judgment. The U.S. Disgtrict Court for the




| Southern District of New York entered a defaalt jodgment
against Petitioner, and later awarded respondents amn amount
of #$19 million in éompensatory and puniti{re damages. The
action  dnveolved c¢laims  brought Dby the Center  £or
Constitutdonal Rights, a hwmen righfs advocagy group, on
behalf of three Jane Dog alliens from the Republic of Haiti;
againgt Petitioner, alge a Haitian National, in his pergonal
capacity. |

The complaint alleges various human rights wviolations
including, torture, atiempted extra Judiedial killing and
crime against humandity, committed by unidentifli"ed nasked men,
agsumed to be members of Petitiomer's former political pawty,
" The ¥Front For The Advancement and Progress of ¥aitl
(F.R.A.P.H} (an Unincorporate Association).

7 Petitioner's failure to answer tﬁe complaint. was neither
‘deliberats nozr willfunl, vyet the court zeijectad thLe
meritorious defenses presented in the motion and subsequent
pleadings. The distrlct court may have been -influenced by
the unusual nature of_ this cess and abiiged its peramisgible
discretion by improperly applying the established norng
-per‘taiﬁi'ng to subject. matter Jurisdiction, exhaustion of
remec‘iies, and statnte of limitations under “the ATE and the
TVPA. Thoge, whether  jurisdictional  or ‘proceciural
irrégularities that, éingle or togsther warrant wvacatur of
the judgment, ss they are intertwined with the substanstive

issues in the ATS and TVPA.




“The correct application of decisions and related
statutory provisions ang case law  regarding the
Jurisdictienal requiremsnt of the Alien Tort Statute 28
U.8.C.3. § 1350 "ATY" and other procedural issues justify
review by this oourt, for the Second Cirouit summary order
{(Appendix ).

The practical camifications of such & dstermination
would he staggering. It would permit an uniimited of foreign
- plaintiffs, with or without violations of Customary
International Law ("CIL"), thereby turning the United States
federal courts into an ill-suited "Internetionsl Tribunal",

The court’s ruling that the Blstrlct Court’s finding
of ths jurlsdictional state action requirement based ocn the
complaint allegatlons ia error. Ssveral Qispositive igsues
exist 4n  this appeal, imclnding whether there 1s  a
susfainable nexug 'btheén Petitioner and Respondantsg

injuries, and the military, that would allow Jurisdiction to

~

attach wmder the ATS, The unsupporfed allegations do not ﬁeat
the gtandard set forth by 42 U.8.C.a. § 1983, the only
relevant statute for a determination of the requisite state
action. Bigio V. Coca-Cola, 239 F.3d. 440,448 (zd Clr. 2000)
Furthermore, the hannel. declineg to conglder a
"Congtitutional Issue" of procedural due proceas violation by
-the Distriet Court. Thig ¢laim ig ap exceptlan to the general
‘rale that appel1ata court dges not conslder an issue not
passaé upon below., YThe Judgment was entered 1n a manner

inconsistent with due broecess of law, R.R.C.E. rule 80 (1) (4) .
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in agsessing whether subject'mattef jurisdiction under
th:e ATS. Courts must conduct, & more seaﬁ:ching merityg-based
inguiry than required in & less sensitive area See, e.g.,
Filartiga V. Pena-TIrala 630 F.2d. .876 {(2d. Cdr, 1980).

Thig thresheld dinguiry would reaffirr;x the "high hax"
established by .this court for ATS claims. Sosa V. Alvarag-
Maghein 542 7.5, 692,727 (2004).

Under such of narrow grsnt of Jurisdiction, Federal
Courts must rigoroualy apply weliwsettled normg of CIL, to
© properly determine wheén a private acfor or dor_poration nmay bhe
subject to liability.

The defauli Jjudgment wag not sntered in compliance wilth
F.R.C.P. zule 55, ResSpondents Tfailed to exﬁaust local
remedies, a_nclw complaint was filed more than the 10 years
statute of limitations sppiicable to both the ‘ATS and the
TVPA, Moreover, wunder F.R.C.P. A0{b)(6) attorney gross
negligenca con'sstitﬁtes extraordinary circumstances warrantiﬁg
the vacatur of a default judgment. The complaint's
allegations are based on a theory cn".’ vicariocuzs liabildity, and
lacks the leve)l of specificity necessary to support any
plaungible -j.m’:‘erencas, by the trial court, of a v:;.olati,on of
CIL, ixénce the lack of swbjeet mattexr Jurisdiction. The
Second Circuit sguarly confliets with thé two Qixcudis, which
recently reached the conclugion that a prudential exhaustion

analysis must be conducted hy the diétz«:ict court at a

jurisdictional threshold. see, e.g. JSarei v. Rio Tinfo Ple

550 F.3d 822 (9th Cir. 2008). See, also Epahoro V. Abubskex,

4
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408 F.3d, 877 (7th Cir. 2005)

The Second Circuit, on the other hand wejected this
petitioner's argument as & wailved affirmative defense.
However, 1f this court finds the exhezustion i1ssue applicabla
to the.I&TS, as a Jurdsdictional predicate to & violation of
CIL, the issue may be ralsed at any time of the procesdings.

Referring to petitioner's original 60(b) mption, various
pleadings and submissions, this court will conglude that the
facts relie¢ wupon therein, particularly with regard to
substantive .and proaedufal nerms applicable in CIL case, did
not support the second circuit affirmance of the trial court
docision in thig matrex,

Therefore, the circuit court's decision rests on an
asrrongcud construstion of the ATE 28 U.S8. § 1350, and raises
important guestlon of Llaw, highllghting the foreign policy
and commercial cbnc:e‘rns that uwnderliine the wast majority bf
ATS cages, and the proper role of the .ffudiciary in this aresa,
Clarification of this controversy as to the scope and meaning
or effect of the ATS provisions warrant this court plenary
Treviaw, ‘

(‘f) Respondents' Complaint,

Thiz .sult was £iled on December 22, 2004 in the Souwthern
Digtrict Court of New York by three Haitlan women, Jeane
Doe,I,I1 and IIT (ecollectively, “Respondents"), against
Petitioner Emmanuel Constant, former Secrefa.ry Genera_l.of tha
Frént fox the Advancement and Progress of_Ha::.ti,_ {F.R.A.P.H.)

& legitimate Haitian politieal party. Respondents allege a




host of potential violations ¢f the iaw of Nations, ingluding
toriure, atteﬁpted extrajudicial killing, and drime algainst
humanity, violence against women. ihe complaint a:lleges that
Petitioner violated the Alien .‘I*pr't gtatute (ATS) aﬁd t.he
Torture Victim  Protection aAct (TVPA), based on informetion
and ‘'belisf and on alternative sither/or. The back drop is &
pexiéd, of  economilca, poiitical instaﬁility, after the
‘departure of the democratically eiécted President and the
imposition of severe commercial and trade sanctions on the
country. Various bands were rosming ‘the country taking
advantage of {he general poventy. (Seé Bop. J) I

7 The complaint goes on te describe wvaricus aitacks,
agéinst respondants who are strangers which took place on
geparate dates end loocations. The incidents, unrelated
involved unidentified masked men, "some of them wearing green
uniformg and boots, #imilar +to those wore by the Armad
FOrées"; Some 0f the ':anidents happenead 5efore the exietenge
of ¥.R,A.P.H., vet ;the vigtins characterized the group of men
as members of F.R.A.P.H. working in cooperation with the
Hgitian Military to caryy out the violationa.

While admitting Petitiomer's lack of direct iavolvement
and knowledge in their injuries, Respondentg still find him
liable on & theory of vicarious liability based of an allége
consplracy with Haitian Army High Cmfuﬁ_and-;

(2} Legal Proceedings.
In June 1984, while petitioner was atill in bhis native

country, Haiti, a suit was filed against FRAPH, in the

g
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Fastern District Court of New York by Alerte Belance. The
action ralsed the same exacht allegations of International Law

Va’.olations, as in the instant case. Alerte Belancs V. Front

Dour I! nciem + le Proore Haitien (F , 94~ov-2619
(EHN) . omn Decembear 16, 1999, the cage was

diamigaed, (Niakerson, J.)} (App. HY.

On July 5, 2006, Petitiloner wasz arrested on an unrelated

cage in Suffoik County, New York, and rageived the diskrict
court order granting Reapondents motion for default judgment
againet him. The order was dated August 16, 2006. (App: D).

Foliowing a Eaarin.g 6ﬁ demages on August 29, 2006, the
court's findings ofl fact and conclugions of law, déted
Oc‘tobarr 24, 2006, owarded claimants § 19 Miliion dn
compensatory and punitive démagas. {dpp. F).

On October 11, 2007, petitioner fited a DPro-~Se wmotion
ander rule 60{b) to wvacate the judgment. (APD. ). The Trial
court denial the metion on July 30, 2008. (App. B).

petitioner filed a timely notdee of Appeal with leave to

proceed in Forma FPauperis. Leave was grantaed and Petitioner

perfected the appeal. Jane Dge I,IL.and IIt V. Emmanusl

Congtant, 08-4827-cv.




The Court of Appeals for the Second circult in & summary

order dated Deﬁgmbers 4, 2009, Affirmed the Distriet Court
oréer. (App. A). .

A petition for rehearmg and rehearing en Banc Was
denled on Fehruary 23, 2010. Petitiloner respectﬁully gubmit &
Writ of certiorari to this Ronorsble Court, for review of the
Court of ‘Appeals’ merits pamel decislon.

{3) Relief under Fed, R, Civ.P- 60 {b) -

on October 11, 2007, Petitbioner moved the Digtrict court.

to vacate the dsfault *judgm.ent granted to Regpondents against
him. |

Petitioner g motion ord,ginally filed under gubdivigion
(4). of the rule arguegs that the jodgment was void in sbnitic
for "want of jurisdiction"‘ pecauseg, under olaimg brought
under hoth ATE and TVPA, Regpondents Falled tO} exhaust
available and adequate local cemedies, and the claims was
barred by the 10 years £i1ling recuirement provided by both
sfatotes.

In the subsequent pleadings and submissions, however
inartful, Patitioner ' &ddressed several egzentlal
jurisdimtionél'issuals: 1) Cause of' ackion; claim of sttampted
| judtolal killing "in insufficiently well-defined under both
ATS alnd oVpA, latk of merits for claims of orime against
pumanity: 4) failure to show that Petitioner conduct was "in
violation” of the lew of Nationg 3) requigite state action is
abgent. 4) Jane DQQIII‘S claims are barred bY the doctrine

of res. rudicata, and 1¢ years statute of limiteacions.

8.




aAll Petitionsr's arquments constitute meritorious
defenses for purposes of determining whether relief from the
defanlt —judgment should bhe granted. The District Court
declined to exemine the merlits Qf moat of them, 2.g.
limitatéons, remadies, res-judicate, for failure to be relsed
in the angwer. However, under rule 50(h}, 1ike rile 5§(c},
thres factors govern whether relief is available: 1) whether
plaintiff  will | prejudiciste; - 2)  whether = movant hae
meritorious defenseas and; 3) whether culpable conduct on
part of the defendent 1ad to the defanlt. United Coin Meter
Co. V. Seakoard QQaStL&gg,E#EL, 705 F. 2d4. 839,845 {(&th .
1083). For the third prond, petitioner asserted that the
‘default was not deliberated or willful, buk &8 explain below,
was the result of cotalined counsél Hgross nggligence“, who
left him unzepresented. petitioner's arguments were lagbeled
rpold self serving? msgertions by the trial Coutt.
petitioner meritorioud défensa were all coginzable by
law, See, ;LjL_,jg_ﬁﬁubgigk, 444 U,8. 111,147 (1979 (“"we
should regard the plea of limitations as 2 meritiousrdefense,
An itéelf- gexving a public interest™. TFailure =0 gtate a
claim, lack of gubject matter jurisdiction, failurs to
exhaus£ remedies, are also meritious defenge, 8e8, e.t.
 mpons. V. Obin Ciyilgervice . , 259 F. Supp 677,686
(E.D. Tenn. 2003).
petitioner nay defend his position on the merits without
losing bis xights to presg  on direct review the

jurisdictional objection, aleong with objection on the merits.




ses, e.¢ FBal . I tate Travelin Man'd. , 283 U.3.
5232, 525 (1931) addressing a collateral attack following a
default judgment. ‘ 7

Generally, once a default Judgment ia entered, the
allegations in the complaint tcge’cfner with adnigsible
avidence submitted ate usually treated as true. In the
;:-ontext of an ATS actiom, " less reason to do 86 when the
allegationsr are broad and implicate oconduct end policies of
stherg bevond defendant's controj...," Dpe __v.. 01, 34%
¥, Supp.2d 1258, 1309 (N.D. Cal. 2004). Claims of crime
against humanity fall in this categc;ry of broad allegations
that require adjudication on whether the Haltian ﬁi.l:l.tary wasg
engaged in plan ro eliminate segments of the population. "It
would e.nta:Ll a 3udmiaﬂ. inquiry well payond the concrate
factual allegations pertaining to the individual claims. id.
see alsg poe v. Exxon Mobll COrpi.. 393 ¥F.Supp.2d 20, 23
(D.D.C. 2005). ' ’ '

Nonetheless, "the tenet That 2 Court must accept as true
all of the allegations aontaiﬁ@d ins a complalnt i
mappla.cable to legal cozmlusn.ons . Ashcroft v, JTobal. 568
U.S. ... 129 S ct. 1937, ‘2949 {2009} .

rurthermora, -Petn_tioner s affidavit denying factual
allegations of complaint was entitled to raceive intende-
effect as denial of <¢lalms. F Bank +izopa :
i Servic . 391 7.8, 253, 280, n.17 {1968).
.petitioner's motion ko vacate the void juégment, challengad

1) the legal sufficieny of all plaintiffs AT8 ang IVRPA
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claims; *2) the legal and facual sufficieny of the claims
ingofar a8 those claims seek to hold Petitionar vicariously
1iable for their injuries, whether they were in fact
committed by members of the Haitian Armed Forces; 3) the
" gourt jurisdiction, wased on Sosg standsrds.

The Sacond Ci}:dui’c's determination rogarding the
pleading of exhaustion of remadies, atatue of :Limitafions "and
rejuﬂicatla ag "merely ‘affiz&mative‘ defense’™ is ervonecus, (CU.
app. Order at 4).

Reasons for Granting the Writ.
-I- )

FHETAFR AN EXHAUSTION OF REMEDIES RECHIREMENT,
AN DNTVERSAL AND BINDING NORM OF CUSTOMARY

. INTERNATIONAL LAW IS5 A JURISDICTICHAL LIMITATIONS
- UNDER THE BRLIEN TORY LAW. -

The Alien Tort Statue, 28 U.s.¢ § 1350, often referred
to as _Allien Tort Clair;},_. Act (MATCA"), was included in the
Judiciary Act of 1789 and provided jurisdiction in two (2)
;:aées during the fixst 191 years of its enactment. see Adra
v, C1ift, 195 F.8upp. 857 (D. Md. 1961) and Filartiga v.FPend-
Trala, 630 F.2d 876 (2nd Cir. 1980), The sarliest case wasi
Bolechog v, Darrel, 3 F cas. 810 (D.5.C. 1795) (no. 1, 607}~

prior to the Filartigs's decision, only twenty-one cases
were rep_brted. cee Kepneth (. Randall: "Federal Turlediction
over Internmational Law claims 18 N.¥.V.J, Int'l & Pol. 1 4-5
n. 15 (1989}, &Lﬂ_t&.g&’ﬁ interpertation of ATS, was
ratified by congress by passing the Torture Vigtim ‘?rofec.tion

Act ("mvea")y Pub. L. 0O, 102-256, 108 Stat. 73 {19%92)

H




(codified at 28 U.5.C. § 1350 note) .

The last 30 years following the seminal cage, & QYOWing
numper of CIL violations have rgached the U.é. Courta
against, Head of states, former &nd active, private
individuals  and coxpartalons. 1n 2004, this court
conprehensiliy sddrassed the ATS for the fivst time in Sesa
Yy Alyarez-Maghain, 547 U.8. 692 {2004). Mr. Justice Bouler,
writing'fpr thg majority, clarified scome of the moét bagic
tenets of the jurisdistional scopé-pf tha statute. Howevex,
the ATS still pose foonplex and controversial guestions
regarding 1ts meaning and scopse’ - ses Floreg v. Jouthern rerny
Corp., 343 F.3d 140, 152(2nd eir. 1995} . put  somewhat

differently, Judge Edward’s words in qele—Oren V.. Lybian Arab
Republic, 726 F.26° 774 778 (D.C. Cir., 1984); still

reascnatee("tﬁis js an aren of the 1aw rhat cries for

clarification by the SUPrame Court".)

In the instant caseé, one of the controversial ghestiong

is whether an exhaustion of local remedies should be applied

+o the ATS, a2 =& jurisdictional raquirement, 1in gults
alleging acts "in violation” of the Law of Nations, when the
exhaustion is a well settled noIm of CiL, and wiolation of
¢IL necessary implicates Violatioﬂ of the norms.
A. The Ninth Circull squarely conflicts ‘with the
qecond Cireult and orhers on this 1ssue.

petitioner's motion raised, inter alia, the 4ssue of
local radress respondents failed to comply to. In support of

his argement petitioner clted the Torture Victim protection
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Act which provides in rele_avant part. ‘

"p ceurt shall decline to. hear @ claim under this
sesotion A4F the olaimant has 1ot axhaugted adsgquate and
available remedies in the place in which the conduct ‘giving
riss to the claim ovcursd". TVPA subd. 2(b}) . !

While the TVPA is not jurisdictional, it enteblishes an
“unambiguous and modern basls for a couss of action™ Abebe-
Jira v. Negawo, 72 F.3d B44, 848 (11th Cir. 1996). '

Piaintiff nusgt firat establish jurisdiction under ATB,
and nugt somplied %o the gtatutory provisions get forth by
the ’L“TPA: 1) - viplation maat opeured under. Colox of Lawi 2)
claimg must be filed with a 10 years limltations and; 3)
Plaintiff rmust exhatmt local remedieé.- Only two(2) claims
can be bxougb.t} ag specifically defined by thelsgatute: 1}
torture; 2) extra judiclal killlng-

The Ninth Circuit, until the appropr;\,ate glarification
and guidance Fyem this court, in a en banc pluzality
desision, cautionly held that rlist-r:i.c:_t courts"must aonduct a
prudential exhaustion -analysis in a thresshold inguiry 550
F.3d 822 (Stﬁ Cir., 2008). The determination aontradicting
the circult precledents, was Dpased .on 1) the extensive
analysis in the dissent of ¢clroult Judge Bybee's in Sarei v,
Rip Tipte PLC., 456 F.3d 1069, 1100 (9th Cic. 2006, and 487
F.3a 1193, 1224 (9th Cir. 2007), 2) this court opiaion in
-dicta in Soga noting that the exhangbtion of remedies could be
a poss;.ble argument sgainst jurisdiction in ATS". 542 U.8. at,

733 n.21., The 7th Cireunit has reach the seme conglusion in

13




Enahoro V. Abubakaxn 408 F. 38, 877,886 (7th Cir. 2005},

holding that "it may be thet a requirement for exhaustion is
itsé].f 2 basizg principls of International Law”. The coui-t
remanded the case fto the lower court for an inguiry even
though the claim were not Wrought ﬁndér the TVPA,

The Second Circuit in the present caze gualified
Petitioner's exhaustion argument  as "affirméti‘}e defenge”
that “does[not] injudicate the subject matter jurisdiction of
the Diatrict Court”, both determinations are erroneous.

1.) 'fhe defenae im not waiyved.

Respondentd attempt to avoid the application of the
exhaustion of remedies on the bésis it is an -affirmative
defense which was wé.ived by failling to plead it as reguired
by Fed. R, Civ. P. 8(c). "It ‘is a yule not applied
automatically and as a practlcal mattery there are numarous

_exceptions to it. Charles Alan Wright and Arthur R. Millex,
Federal Practice and Procedure § 1278, at 491 {24 od, 1990} .

Rule 8{¢) requires a party to affirmatively "raige the
defense in a resPeaiiVE pleading”., However, Petitioner "never
filed .an answer to the aompiaint". Petiticner’'s motion for
relief of Judguent, was filed after = default judgment was
entered. See Sérrano V., fg:ges, 764 F 24. 47 {1sft Cir. 1985}-
The motion under rule 606(b) requires movant to plead
meritorious dsfenses, whicgh include an exhaustion of remedies
defense, Simmons 259 F. Supp. at 686,

The purpege of rule 8(¢) requiring the defendant to

plead available affirmative defenses in hig answesr is to

14




avoid surprige and undue prejudice an demonstrate why the

defense should not succeed. See Blonder-Tongue Lebg, Ing. V.
Univ. of _zli, . Found,, 402 U.8. 313,350 {1971y. Here

‘Respondent can not complain of prejudice or . lack of notice.

Raspondent ha&a filed a comprehensive responsa LO Petitioner
motioﬁ ro vacate the default Judgment. Theiy ?laadings
address and refute 8ll aspecis of Petitioner's meritorious
defenses, drawing upon all facts relavant to these defenges.
Thug demonstrating | their complete understanding of the
principles of law and& facks involved. Their -responis
deﬁonstrate that they sufferad no prejudice._The Court should
have considered pepitioner‘s dafeﬁSe' raised at the most
"orogmatically pessible time™. The purpoge requiring

affirmative defense was satified. Bee Curry, V. Qitv of

Syracuge, 316 F.34. 324,331 (24 Cir, 2003); pmerican Fed.

qroun, LTD. V. pothengerg 136 F 3d. 897,910 (28 Ccir. 1998) 7

Robingon Y. Jotmson, 313 F. 3d. 128,135 (34 <ix. 2002); Grant

¥, Preferre gar ing,, &85 F 24. 785,797 {(11th Cir.
1989} ; LChar tisr . =11, 937 ¥Fad. 459,864 (34. Cir.

1991) .
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2.) Exhaugtlon of Remedies i3 Jﬁriséicéional pnder the ATI.

gourts must freqguently address the isste pf exhavstion
of local remedies. absent gpecfld guidance from thig court,
Court of Appeals will adopted Aiffering legal gtandards. When
Congrass enaqted thne TVPA, 1T expllaity included the
exhaustion reguirement. pvpn 2(b}, the requ;remant derived
from @ rule of general International Law rédpiring- that,
pefore a claim may pe asgeried in an 1ntennatlonal forum, the
clatmant musthave exhausted remedles in the domestic legal
gystem. See MMW: 1959 I1.C-J.
6,27 Mar. 21). {"Local remedies well-egtablished rule of
gustOmafy Tnternaticnal Law); for other collective pages, See
algo lan Brownlie; principle of International Law {6th.
adition); 473, ("when the act complained of is & breach both
of the local law and of an Lmternatlondl agresment, 0¥
cﬁstnméxy tnternational Law, +he ruls of the exhaustiOn of
- 1ocal remadles applies™} . BROREL i B thur W
OPPENHEIM'S Internatlonal 1aw  (oth. edition. 1896 {2000)
("1t is &lso applied by International Human Rights hodies
when  determining the sdmigsibility  ©f individual
application™) . - .

nTne rule of exhaustion 18 in ﬁhe'prinoiples of comity”.
Cmatille v. Peoble, 489 U.B. 346, 349 (1889). It gives a
state the apportunlty to prevent OF correct remedy aonduct -
shat would otherwise congtitute & viglatlon of International
Law.

The absence of an explicit exheunstion requirement in the
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ATSE, has regulted in‘various speculatiﬂn as to the jntent pf.

congress. The en panc plurality in Sarei 550 F.3d 822, 832

{gth Cir. 2098),¢0ncluded:.

nghile the TVRA is not dispozitive of
the uestion whether axhaustion is
reguired by the ATS, the TVPA
nonethaless provides & ugeful template
‘ ko guide our adoption of an exhaustion
principle For the ATS".

sse alsc Enahore V. abubakar, <08 ?,36 877, 8%0 (tth Cir.
2005) {Cuhady, J. dlgsenting) . ("while pot _ girectly

applicable to the ATS, the TVPA scheme is  surely

persuasive").

pircuit Judges Bed and Callghan, seating en banc in the
gane Ccage concerned but stated the application somewhat

differently:

"1 gould hold the arg requirez the
Qistrict court to engage in & two
“gtep exhaungtion analyais, rather
+than allow the gistrict court te
pick and choozé whether claims of
poprta committed in foreign lends
. merit such on analyais"" -
550 F.34 at 833, n., 1

nphe two Step process by which the
district court considers (1)
whethet rplaintiffl nad local
remedied ig excuged because logcal
remefias are ineffective,..."‘,
id at 833 m.1
This court in sosa,  addressing the exhaustion
reguirement &8 “principle”limiting rhe avellabllity of rvelief
ip federal courts for wlolations. of CIL. held: ("we would
nertainly consider thig requirement in an appropriate casg”.)
14 at 733 0. 21; patirioner in that case did not raise an
axhaustion lssue, precluding the court to address it properly

17




at that time.

Judge Jay 5. Bybee i.s' a saniqr fellé.w in Constifutional
Law, at Williem 8. Boya s8chool of Law, oalv. of Nevada., He
capefully demonstrates in pis dissent from the merits panal
majority opinion, "rglxhanstion is & well aatablished
principle of international law recognized by courts and

scirmlars both abzoad and here..," Sared v, Rio Tinto FLC 4817
.34 1193, 1231 (9th Cir-. 2007) (Bybee, J. digsenting) .

‘ Dther case precedents have reached the some condluslon.
coo o.q. Republic of Austria v. ALtmann 54 U.2. 677, Ti4
(2004), ("fal plaintiff who chooses to, lirigate im this
Country in disregard of post deprivatlion remedies 1n the
expropriating atate may have ta;ouble showing @ taking 1in
violation of internationé,l law) s n Re inaltrain
nitigation, 578 F¥.3& 125, 1262 (13th ciz. 2009), ("a
violation of the ILaw of Nations j.s'broadly underatood as a
violation of the "norms" of Custémary International raw”.)
{emphasiz added) . Thus an act committed Min yiolation" of
the I.aw of Natlons suggest 2 yviolation of the norms exbodied
in the CIL, Dence, the jurisdictmnal requirement of
exhaustion under the ATS.

The lacdk of legislative higtory fc-r the ATS, created a
confusion which gshould be regolved Dby specific canon of

construction. “eonstruction should go in the -dirvection of

congbitutional policy”. H.S5- ¥. Johnson, 323 7.8, 273, 276
(1994) ., copstruction  should " also bs referred to

congressional policy in a specific context. sS6¢ MUrray v.
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Schaener Charming Betsgy, 2 cranch 54, 118; 2 Led. 208 (1804)
("an act of congress ought never to be congtrued to violate
the TLaw of Nations if any possible sonstruction remains'.) -
gquoted in F._ FHoffm 3 e T.T.D. v. Empagran S.A., 542
u.s. 155, 184 (2004).° (This rule of congtriction reflects
principles of customary international law, law that (we must
asgume) congresg ordinarily seeks to 2ollow. )

Neverthelass, Petitionmer humbly Delieves that the .
legiglative history of the TYPA, is relevant to the igsus at
hand. Evaluating congressional intent poartaining to the
TypA, demongtrates that exhaustion is Jurisdictional and
applicable to the ATS, not on & prudential basis; but as a
prevequisite to exercising jurisdiction See, Reporter’s
pranseript of July 9, 2001 Procsedings (RT) at 16:17-20:

mphe Senate when it enacted the TVPA
added the specified the exhaustion
requiremsnt baged on - ... basged on

a Finding that is a general : ,
requirement of international law". id.

The TVPA hearing on H.R 1417 before the subcomm, on
muman Rights and International Ocganizations of the Comm. Of
Foreign Affairs. 102 Comp. (March 23):

tephe Alien Tort Claims Ackt...section

1350 has other lmportant uses.., and
should aot be replaced, [¢laims based on
rortura and summary executions do not
exhaust the list of actions that may
appropriately be covered by gection
1350. That statute should remain

intact to permit sults based on other
norme that alrsady exit oxr may ripen

in the future into rules of Customary
International Law.®) id at M

(3tatement of Alice Henkin)

The commiftes clsarly recognized that the ATS contalns
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Rules of ‘CIT and must abide by them, Moreover, in a
statement of M. PoSner:

l . _ L WLLF UL
i : . .

;

]

fIn addition, the language of the act
includes several limitations... foz
axample...A court could decline
"surisdiction™ if there was clear and
convincing evidence thet the party
brining the case hed not exhausted
adequate and svailable remedies in the
nation where the alleged abuse occurred,"
id, at 31. .

" The operative word is:.Jurisdiption._This statement
snggesty that even when the TVPA is men~jurigdictional, its
provisions, like the atatute of limitations, implicate ATS
jurisdiction. The TVPA, codified at § 1350(mote), is
doextensive of the ATS. Congreas aimply clarified the ATS
application stendards.

B. This action is a approfrigete case to be review by
this gourt

Tn Sgsa, thig court state that 1t "would congider” the
exhaustion issue in an "sppropriate cage”, 543 U.S. at 733
n.21.

Tha cafe &t bar repregent an appropriafe cage fox
review. Attached to Petitioner's rule 60 (b) métion ig an
affidavit, from a practlicing Haitien lawyer, Respondents
submitted to the District Court, on Buguat 25, 2006, 3 days
prior to the evidentiarf hearing.

‘Phe affidavit wag prepared by Maric Joseph E.5.Q. of the
npurean Des Avocats Internationaux™, who is licensed to
practice in the Republic ﬁf Haiti and whoge ozganization 1s

also an affilimte with Regpoadents' counsel organization, the
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canter for. Constitutiomal Rignts ("CCR"). Mr. Joseph Avers
hig cloge working relationsbip with- Haitian Judges,
Progecutors and Government Officials dn pz:oviding Clagal
representation to vigtima of h}zman rights abuse, and Sundyy
other reéponsébilities related to human rights abuses in
Hajti. Mr. Jbseph also explain that his office has been
hogting internship for American. Law studenta., Mr., Joseph has

been offering these legal service gince 1996. The affidavit-

explains that the M@M (987) axtivle 27 the
Haitisn Pena) -Code, Art. B85 et. sed. 289 and the
alti nda of DProcedural of Criminal Procedure, BArt.1 ek.

seqg. (providing a clvil action for those who sustain damages
due to a felony...), al contain provisiong for human rights
viglations, and that -iiaitian Law provides compensation for
injured parties. (AfE. id., at 4, App. E.)

Nevertheless, the compleint ~and Respoadents’ expert
téstimony agsert the opposite. Mr. Joseph affidavit beldes
both. The remedies need not be identical to those in the
United States. Piper Ajrcraft V. %o 454 0.8, 23 b4
{1980) . Respogdents adndt in the complainé their failur,e to
seck local redress, (App. G.-at 13). It should be noted that
from Zeptember 1994, the U.8, Military took control of the
country and the return éf &emc;crat;l,cally Pragident J.B.
Ari_stide in Qetober '1994,7 return  ths country T0 an
app-:&opriate -¢climate ‘for respondentg to- ssck remedies.
Respondents could have received "gubsgtantial reparation for

the harm ecomplained", BRBro ie, =upra at 4£74. The Military
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Goverrment’ was ousted and on  Avistide Government wag
reconstructed, No threats of efficial reraliations could.hava_
preveht Regpondents from availing their e¢laims in the Haitian
Fol;um, and identify the real perpatratoﬁ."s .

Respondents affirmatively st:a"ted. that they failed tq
'exha_ﬁst. The only remaining issue for thig court would be to
determine if the requiremsnt ig jurdsdictional ana applicable
ag a condition under the ars,

Thig Court held in ‘Woodford V. Nego 548 G.5. 92,128

(2006), ("remedies are deseribed as having been "exhaugted"
When there ware no longer available, regardless of the
raason"}. Here, ‘Petitioner has properly met the burden of
demonstrating the exigtence of local remadiss in Haitdi.
Furthermore, ag in ﬁa@. at 831 there i& no ”Significaﬁt.
United States nexus" to prevent +he spplication of the
~exhaustion rule,

Ix

CONFORMITY WITH LEGAL AND FURISDICFTORAT,
SIBEDARDS SEY FORTH BY YHIS COURD.

One of the- main Question presented by this petition i
whether the Second Cirguit ang the  District Court properly
applisd the plead'ipg standards set forth by this court to
detlérmine if Respondents sufficientff.y pled Tactual
‘allegations under the ams,

Federal Courts have subject mattar jurisdigtion when:
1) an Alien sues; 2) for 4 tort only; 3) committed "in
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violation™ of the law of nation CIL}.Badic V, Earadzio 70 F.

3d. 232, 238, (2d. Ciz. 1995). Thus, the third point iz at
issue here, because the term "in viclatiom of the Law of
Nationg implicate the jurisdictional basis and the element of
 the violation; hence an element of the offenss and a vital
prarequisite for the coust Jurisdiction. The jurisdictional
issue i& interwined with the substantive merits. "Thig 1§ the
typa of case where the question of jurisdiction ia der)ented
on decision cf the merits”, Land V. Dollar, 330 U.S5. 731,735
(1887) . Petitioner’'s ruls 60(b) motion challenges also, ‘the
Trial Court Jurisdiction: “the oourt may inquire, by
affidavit or otherwise into the facts a8 they -exist.J 330 U.8. .
at 735. This court aonciudeci for case involving the ILaw of
Nationz or Treaty of the United States, "we proceed to

dispose of the case on the merita"™, O‘R-éiilv de Camars v,

Brook, 209 U.§. 48,52 {1207).

More;:ver, "1t is not sufficient basis For Jurisdiction
to plsad merly' a colorabla violat,ion of the Taw of Nations“
Radig, at 238. Plaintiffs mugt plaad a violation...... at the
Jurisdictional  threshold”  id. This  hightened pleading
requirement held also in the Second Cireuit geminal case
Filgrtiga Vv, Peng Irala, 630 P. 2d4. 876,887 (1980}, was
reaffirm by this court in dogs 542 u.8, at '";*27 ("...ceason
for a high bar to pew privete cause of action.., '

The more searching review propoged by Filartioa for a
jurdsdictional inquiry must consider these egsential factora:

1) indentify Petitioner's alleged conduct that viclate the
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CIL and; 2) that the specifie conduect occoured wmder color o
Law. 3} the allegations "muge ba morea than An ungdormed, the
defendant-unlawfully-harmed me" in the complaint, Ashareft v.
Ighal, 556 U.§. (2009) ,

The decision bj.f tha 11th Cireuit in s altrainal Coc
. Lola Company, 598 F.3d, 1252 {T_Tth Cir, 2009, demonstrates
that courts wili strictly apply the pieading standards set
forth by this coupt in Ashgroft, when construing and applying
the A’I’S. . -

The complaint, in this case, does not make factual
allegations sufficdient t.c_x give rise to = plavgible inference
of  Petitioner's dlreet  or  undirect involvemep.t in
Respc;ndents‘ injuries. The Seaona Cirguit decision rest on a
restrictive view of the scope of the avy jurisdictioﬁ. "is
explain abovg, under the ATH Provision, the Jurisdictional
inguiring '.'me.‘Licate also the merits, The "Tort ouly" in
violation of the law of nations readily suggest that +he
failure to state a claimg (the taort only} and the subject
matter jurdsdiction (in violation) are ind:i.stinguishable, 28
U.8.¢. § 1350. This Substantive issue hag al=o divided s
Second Cirouit panel in sn important case iﬁ_volving Amerlcan,
' Canadian and Eurcpean Corporations ﬁéld liahle for s€lling

gcoc?s ansd materialg, and wmade loanz to the Union of South

Africa during the aparteid éra. 8¢, e.g., Ehulumani 7.

Berclay Nat, Bank LID., 504 7.34. 284 (C. a. 2 2007).

The exchange, betwsen Raztman, Hali, JoJ and Korman, &.,

ag ia Tele-Oren v. Lybia Arah Repubiic 726 p. 24 774,775
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(H.¢. Cir. 1985}, pertaining to ATS aed TVRPA applicable
stanpdard werrant clerification and'guidance from thig couxrt.

The claim& are brought not against the Heitian Militazy,
or the government, or FRAPH, rather againgt Petitioner in his
perscnal capacity. The complaint hold him accountable for
injuries cause by others unknown to both Detitioner and
Regpondents, and nobt befora; this coﬁrt, The complaiat VmUSt
establighed the same nexus to succeed on the merits of their
claims, them i1t must allege to withstand a jurisdictional
attack. ‘

Petitioner's allaged unlawful conduct alleged is based
‘on a theory of vicafous liabil{ity underlined by conpiraccy,
alding and abetting, and command regponsaebllity all based on
broad and coanclusory allegations.

A. The complaint failéd to state a claim.

The host of ¢laims for relief alleged in the complaint
includes: Torture, Attempted extrajudicial killing, Crime
againgt bumanity, ¢rued on unsual punishment, and wviolence
against Women, - The Dhistrict Court found Petitioner liable
for, torture. attemptrd judicial—kiliing and,lﬂrime agaiﬁsf
Jhumanity. This Court intrusted rederal Courts to "execise
great caution" before finding that a particular set of facts
violate the Law of Nation. Soga, S%ZVU-S. at 728.

The Court alaeted to the dénger of Judgemads law in rhis
aTes, requiring Court to use "vigalant doﬁkeeping" id. at
730, “

The TVPA allows c¢cauze of actions for torture and
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extrajudicial killing which are both explicitly defined by
the Act. The ATS encompasses torture and summary excution,
that "when not perpetrated in the course of genocide and war
crimes are proscribe by Interpational Law only when committed
by state actor or under color of law ". Kadig 70 F, 3d., at
234, There is no CIL norm against "attenpted” extra judigial
killing undexr both Statute, that meet the Sosa gtandard. See
TVPA 28 U.8.C. § 1350 ({defining extra judicial. killing).
Respondents have provided no authority to. support their
claimg. There is no citation, treaty, foreign law. article
that would verify their assmertion.

Crimes against humanity is a broader claim that includes
murder, enslavemen'.t, deportation, toriure ete.... committed
as paxt of a widespread and systematic attack Flores V. Fern
Coppar Corp. " 343 F. 34, 140 { €. AZ. 2Z003}. A wideépread
attack iz conducted on a wide scale against many people while
& gygtematic attack is an organized effort to engage in the
violencé. Pro utor ¥ Hordice, . case., XNo. IT-95-14/2-A
Judgment, Pg., 4 App. Chamber Dec. 17, 2004). The frame work
of orimes against huwanity, 4s not viable after Sosa.
Altinough regularly used, those ¢laimg do not _b.av.a a copsensus
‘definition. Tht_ay fall with the ™high iekrel of gene;?:ality"
refarred to 4in Sosa. |

Moreover, "thoge broader claims which sntail finding of
systematic and widespread practice greatly enlarge the scope
of ‘the factual inquiry...” Doe ¥. 01 349 F. Supp. 1258, 1307~

11 (N.D. Cal. 2004), "“this iagquiry would involved fact beyond
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that to which individval plaintiffs may COmpétently teatify”
id; In fact, the complaint alleged "a pattern of practice of
gvetematic or widespread human rights violationsg aéainst
eivilian population...”) (compl at 10), but do not allega
facts of specific abuses suffered by other individuals Qggl$;
Qi at 1310, =n.38. Those alleéations do not meet the
plausibllity standard established by this court. Ses Aﬁhﬁzgﬁi
V. Ighal, 566 U,8. 129 5.Ct. 1937 (2009)

Regpondents have not indeatify the 'séurce of the
allegations except that they’are based on "information and
| helief" not personal knowledds.

The c¢laims do not gatlifv rule 8(a){(2). The AT$ claimg
are one of the "context" referred in Igbal V. Hasty, 490 F.
34, 143,157-58 ( C.A.2, 2007). where tﬁe court held that the
plaupsibility standard; ("obliges a pleader to amplify bhis
claim with gome factual sllegations in. those contexts where
such amplification is needed to ponder the cleim plausible).

B. Petitiomer's conduct does mnot trigger the court’
Jurisdiction under the ATS. : )

Reap@ndenfs failed to demonstrate clearly what con&uct
of Such a severe naturs ag teo their injuries would enable the
trlal court to  invoke this  extraordinary bagis of
jurigdiction the ATS provides.

1.3 ﬁegigionar Conduct. Petitionsr was a private acktor, a
political leader from August 1993 to Setember 1984, when he
regigned from his position. Petitioner was never a commander,
nor he waorked for the military in any osapacity. Respondent's
allegations do not ?oimt to no fact supporting their theory,
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but they.allega, nonetheless, that ﬁetitioner ”simultanaoley
sought to create a public Pacade for these violent activites
by openly dec¢laring he was leading a neo-duvalierist movement
undez- the banner of FRAPH" (cowpl at 13) This statement,

belles the other allegations of tha compla;nt and confilrm
that Petitioner was not a state actor,

Respondents never alleged that Petitioner was involved
or @articipated directy_in their injuriass. They c¢lainms are
based exclusively on a theqr} Of wvicarous liability which ig
inspplicable to Bivens, and § 1983 suits...") Asheroft v,
Iabal 55605, 128 8.ct. 1937,1948 {2009).

The conducts alleged by Resﬁon&ent are: aiding and
abatting, conspiring with and command Responability. Thosze
allaged conducts must be undertakan under volor of law, and
all fall within the vicarous lisbility theory.

In ntxal Bank of Denvei Fir Inter ate Bank
Renver 511 U.8. 164,182 held: "congress has not cpacted &
general civil aiding and bdbetting atatute.,. there is no
general jurisdiction that Plaintiff mey alsoc gue aiders ang
abetting”, The Second Circult xecognized a aiding and
abetters liabi1iﬁy under the ATS, Judge ZXorman however
dtssenting in Ehulumani, supra, held the contrary see 504 F.
3d, at 328. The i%sue iz part of ths exchange between the
menbers of the panel.

In addition, the complaint fallsd to specifically and
claarly 1ndent1fy the FRAPH subordinates, the "group"™ or

“person'  under Petitdoner's control who commit acts of
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" Vielenge, The complaint even Ffail to identify. the acttakers
involved in Respondents’ injuries. No information is asserted
o how  Respondent detérmined that some of the men
"including” memberg of FRAPH. Thus, no congpirary theory or
scheme can. be sagtablished. {sNo writtan agreement was
specified. "[al parallel conduct and a bare aliegation of
congpdring will not suffice®.

él ti 2 o Twombly, 550 U.3, 544, {Z2007).
"Without more, parallel conduct does not suggest conspiracy,
and a conclusory allegation of agreement at gome unidentified
.poidnt does not. supply facts to show illegalitry, Mg.Tv

The rommand rasponsability allegationg are equally_
inadmisasible. Respondents, from the outset, filed their
olaims againgh Pétitioner 38 "commandar® of +the Revolutionaz-y
Armed Front of the People of Halti, (FRAPH) éhanging tha
ofganléatian denomination from Frowt for the Advancement and
Progress of EHaiti. (FRAPH also). Respondent Jane Do,
ITIprvions suit with seme counsel wused tha, whiech was
qualified as an uncorperated agmociation. (se, App. H). This
tactic employed by Respondents was implementad to creste
.Petiticmer's image a8 a "commander" of an alleged
paramilitary geoup, hence, establishing e;n alleged commander
reépons.ability{ and =state action. The misnomer I1s addfessed
below. l .

However, Respondents alleged no acts or omissionsg ron fhe
part of Pstitioner which evic%enge his deliberate indifference

to  their injuries, which could have established his
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knoz&ledge.'s«ae Bstelle V, Gamble, 429 U.3. 97,106 (1976).

This court must review this case - fo set forth the
approp:ia'te éleaaing standards tmder the ATS 28 U.5.C. §
1350, -

€.} Complaint falled Lo link Petitiomer to gtabte aid ox
the condudt of the state ofificisla.

The ¢eneral allegations describe alleged FRAPH activities
but faileé to ewxplain and demonstraté Potitioner, evan remote
responsibility to Respondents injuries, as to f£ind the
jurisdictional prereguigite of s’téte adtion, Tha Becond
Circuit must apply the proper pleading get fortkh by this
court ., ' o )

Acgording t¢ the panel 'theSe sllegations of .the
- complaint were sufficient to find state action: “Constant
foundad [FRAPH] in 1923, and worked in concert with the
.Haitian Mii.itary to terrorize the civilisn population.
Plaintiffs further alleged that FRAPH members received
weapon, training, and financial supportl from r'the Haitian
Miiitary, and that at the time plaintiff were victimized by
FRAPH troops, Constant oxercised command and control over
'E‘RA?H forces, which operated as an exiension of the Haitian
-armed force and wunder the ausp'ices of haitiasn political
police, the latter of which reported directly to the
commander of Haitlan armed forces.’

The Suprems Court has ar'ti—cula"céd for testa to determine
whether privete coduct constitutes actiozn: (1} "The Proxinate
canse" or nexus test: (2) Tﬂe joint action test; (3) The
symbiotic relationship test and; (The public functions test.
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Bremtwond A demn Tennes Sscondary. ool Athlet]
Assoe, 531 U.S. 288, 296 (2001). See also Lugar v.
Edmonson QL Co. 457 1.8, 922, 939 (1982) The "Public
Function” test has no bearing between the Petitiomer and the
miiitary a:;d- does not apply te the instant «asge. The
Complaint fadls to allege c¢learly and specifically the
existence of a mutual bénefit for the application of tl:1
esynblotic relatlonship. Plaintiffas’ assertioﬁs are to
conglugory, and t0 vague to satisy the remalning of their
tests as to properly ascribe a state action and the factual
partigipation of Petitiener lConﬁtant, in their injuries.
Burton v. Wilmingkon Parking Authority 365 U.8. 715, 860.
The Suprems Court ruled that: "Only by- suppo:lctin;g' facts ang
weighing;circumstances can the nonobvlous involvement of the
state in  private conduct  be attributed its "true
signif,icancé". id. Plaintiffe allegations are wholly
conclugory and lack the underlying Ffacts on which their
inferences are baged and lack supporting evidencs

Respondent fallure to properly identify the tortfeasors
in the complaint and in their testimony. is fatal for the
state action Jjurisdictional reguirement. The identification
isgue is essentilal for both the joint action test, proximate
cause test to bhe satisfied.

The complaint in the xrelevant parts nakee the £ollowing
allegations: {1) “approxix-natively Seven men, dncluding
nefmbers bf‘ FRAPH,..the men all wore masks that cover their

faces. Some of the men wore olive greem uniform, the color
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of uniform worn by-th@ haitian armed Forces, with large black
boots”. (compl at 20, 22) (2} several men , including menbarg
of FRAPH, vome to the door. ..thay ali_wore nasks and carried
armg” (compl at 28). No underlying facts or detail
informetion are provided to explain how plaintiffs knew those

men were FRAPH members, or even military.

In Chavez v. Carranza 413 F,Supp.2d 891, 500(W.D. Tenn.

2005) the court confronted a similar situatioﬁ and conciuded
that ",.in order to find the feqqisite gtate involvement in
Chaves's claimg, the Court would have to infer that from the
fact the government’™s sponsored death squad operated in BL
8alvador during thig period that the men who killeéd Chavesz's
parents mugt have bheen wembers of the death squad. .The courg
granied defendant’s motién to dismiss torture claim under the
ATCA and TVPA, It héd ne jurisdiction over the claim.

In Chavez, like hare, plaintiffs Chavez alleged, that
group of men, members of a "death squad” working in
conjunction with the govermment to carry out attmcks on
civilians, citing also the "Truth Commission R@porth which
atates that Salvadorian armed forces Yoperated on the death
squaed model ...usually, and driviné vamarked vehiculas.
Chavez saw ohe-morning "in the corridar of the house a man
dressed in "civilian clotheg", "wearing mask” and carrying a
riffle,.” id at 895. ) ' -

Same in the present case, Eagpondent at_ﬁhe'evident;ary
hearing stated on  direct tegtimony that they‘ could not

identify the men. The witnesses made no refsrence pertaiﬁing
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to uniformg or FRADE rriexl-lbers.i.‘ﬂ The Court ; sua sponte, made
the assumption thet the men present were membar of the
organization. (Cowrt finding: at. 5 note 2), with no
underlying facts to  support this inference. Aldana v,
Delmante Fresh Produce 416 .34 1242, 1248 (11th Cir. 2005),
{"+: [the) {Couét] ig not raguired to araw plaintiff's

infereng:e".}" Acoord Ighal supra at 1251 "stating aoncludery

allegation ara not entitled to be azgumed tzue',

The connection 4is necess'éry to prove that petitionsr
himself as a private party or through hig agents was the
proximate cause of Respondents, injuries. "Faithful adherence
to the state action requirement...requires careful attention
to the Gravem of the plaintiffs complaint“. Amerjcan  MFRS.
MIT,. Inz. Co. 4. Sullivan 526 U.S.' 40, B1 (1999) citing Blum

v. Xaretaky 457 U.8. 991, 1003 {1982).

Hera 1t is not clear from thae complaint allegations that

tieir injuries were proveked by (1) the wmilitary with +he
alleged assigtance of unideatified masied ren aspumed to be
members of FRAPH: or (2} alleged members of FRAPH w:.fath the
"maptle of authority” of the _m:i.l..i'tary (state) or: (3) only
alleged mewbers of FRAPY. "Proximate canse...bshavior mist be
sufficlenty clbse to injury...sufficienty important in
producing it...". Sgsa vy, Alyaregz-Machain 542 U.&, 692, 693
(2004) ., .

"In order to e&tablish progimate cause, a plaiptiff
"wust prove™ that the private individual(] exercised control

over the government official's decision to commit the section
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!933 violation". (emphasig added) Browsr v. Invo County 877

F.2d 540, 547 (9th Cir. 1987) accord Arnold v International
Bug, ﬂéchings 637 F.24 1350, 1356 {9th Cir. 1981),‘ The
complaint only states that Petitioner Congtant exercised
fommand and contrel over FRAPH subordinates angd others, but
is silent about the control or command for the- gpecifie
incidents giving rise to this action, and to who ars the
othars, ﬁetitioner incivding their injuries could point to
any fagts that tend to indicate -that Constant directed
private or militar.y violatiors against them, - spescifically.
Plaintiffs' expert admitted in his testimony that he did not
know of Constant direct knowladge of Jane Doeg, I, TI, TIIT
incidents, (Daﬁaga Hearing)

.ﬁhe | allegationg are "diffusa. - and
expansive..;.insﬁfficient, unless> amplified by specific

instances of nisconduct", Dwares v, Clpy of New York 985 r.24

94, 100 (2nd Cir. 1993). and do not comply wit;l‘ the Ighal
court or Pombly standards. ‘

"In a typical éase raising state action issue, a private
party has taken the deciszive step that cavsed harm to the
plaintiff, and the questioﬁ iz whether the State was
sufficient )y lavolved, to treat that deciéivw éoaduct as

state action". National Collsaiate Athletic Ass'n v,

Tarkanian 488 U.8. 979, 193 {1988).

Iiz

WHETHER COUNSEL, GROSS WEGLICENCE LERVING
AN INCARCERATED LITTOANT UNREDRESENTED
CONSITTUTES FXTRADRDINARY CIRCUMSTANCES
FOR PURPOBES OF FRAPK 89'®s) (§)
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When deciding whether to set aside an entry of delault
Judgment, ths district court mﬁst conzsider: 1) if the default
wag willful; 2) if the movant has prima facie meritoriocus
defensze; 3) Prejudice to the orhter pérty. Hers, the default
ig attsibuable to counsel gross negligence. Petitioner was
Misled by hig coumsel who, 4in Fact left him unrapresented
fors than .2 yemrs. A little more than a month after his
arrest pstitioner wag found in default, The district court
sldgo construed thé motion under F.R.C.P, 60 (b) (0).

A. The decison below conflicts with
this court decison im

Rlapprotfh
¥. United States 385 U,3. 601,

Petitioner iz a layman, therefore he ha¥ the right t¢ a
coungel, Link V. Wabash_ Rail_ Company, 370 U.S. 626, 647
{{1962) {(Mr. Jugtice Black dissenting). Petitioner -should
rnot he penailiéed for counsel "neglect =¢ grosa that it is
inexcusable”. Community Deptal Serviges v. Tani 283 F.3d
1164, 1168 (4th Cir. 2002) (Collective cases).

In EKlapprott this court confronted almost the same
8ituation presented here, where petitioner was incarceréted
whan he was served with the defaylt entry. "Without lawyer in
hig dsnaturalizai,oh proceedings ox funds to hire one,
disturbecl' énd fully occupied in effortz to _protect. himself
againgt the gra{rest c¢riminal charges, he wa no more able to
defeand ﬁimself in New Jersey court than he would have been
had he n-e;ver réceived notice of charges.” id at 613-614.

Contrary to the =mecond aircuit determination on this

issue, the question iz whether counsel behavior affected
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petitionsr ability to appeal the default entry within the
pregcribed statutory time limit, and force him to file a
60(b) motion. Petitlomer was incarcerated and "protecting®
himself ageinst charges Ffor two indictments in two c¢ounties,
Howaever, betitionser dJdemonstrated by the numerous pleé.dings

and submisslons to the court afterward, that "he was not

willing to forfeit his Rights". see Enron 0il v. Dizkuhara 10
F.34 80, 98 (24 cir {993, Here petitioner's criminagl charges
affect  his  fmwigration  status and, 4if resaltingf in
deportation to Haitl where for' obvious reasons the prospect
can be disastroug and fatal.

‘Most Cisrquits &istinguish willfulness in a context of a
Judgnent by default which requires something more than
negligehce and egregious or daliberate conduct" New York Vv,
Gggen, 420 F. 34 99,108 (2d Cir, 2005) , See also community
dental service at 1768. -

Thus this case, like Klaprott V. U.d. shotld have besn

decided on the same principles.
I

WHETHER DEFAULT JUDGMENT NOT ERTERED TN

COMPLTANCE WITH F.RA.P.H. RULE 55 YIOLATES

DUE DROCESS AND RENDERS THE JUDGMENT VOTD,

The decision bhelow affirméd the Disérict Court -entry of

default judgment, when not in compliance with F.R.C.P. rnle
55. The District Court entered a default Judgment againgt
Petitioner on August 16 2006, and held an evidentimry hearing

on  August 29 2006, to determine the amount of damages.

Respondents never suggested or submitted an amount to the
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court pertaining to damages sought. .The._ ca.s8e ﬁacket shows
th;at prior to the entry of dafauit by the Couft, Respondenta
only submitted resumes from thair expert witnesses.

A. The cases is properly before this Court for review,
Sscond Circuit held that it would not comsider "om -imsue
raiged for ths first time on appéal" (order at 3). However,
the court concluded that "the argunents are unavalling,
Constant fails to present anything but conclugory allegations
1 Support of higs dus process claim", id. -at (3, n.1)., Thusg
the court did comment on the issus which makes it properly
reviswable by this court. ™fhe District Court heard the case
the wmerits. The court appeala in its turn spécifiaally
refferred to.... "we ‘thus satified that the cage is propexly
befors {;ﬁ.;r Stevans V. Dwe,p' L of Treasupy 500 U.S; 1,8

Courts of aAppeals are not limited te lssue raiged in 2
tribunal of first instance, they have a fair amount of °
discretion to determine what guestion to conéider and [esolve

for the firat time on ‘appeal. See, Hogxmal V. Helvering, 312

U.8. 552,555-59 (1941). The discretion generally has been

exercised din exceptional cirCumsténces, such as here.

"..recurring question of Federal Law™ e.g. City of Newport V.
Pact Concerts,Inc. 453 U.S. 247,755-57,

B. Eptxy of Default wmuast comply with F.R.C.P. xule
55(b) (2) - ' :

In 1its pertinent part‘ rules 55 provideg that for s court
to enter or effectiuste Judgment, it needs to: (A) Conduct am
Accounting; (B) Determine the amount of damages; ()
Egtablished the truth of any allegations by evideance or: (D)
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Investigate any other mather. F,R.C.P, 55 (2007) Myani V. Bin
Laden, 244 F.R.D. 20,33 {D.C. Ciz. 2007)

In the altemative, the court which i3 not rogulred to.
hold a hearing, may rely on detailed affidavik, or
documentary evidence to evalute the sum. The records
affirmatively shows tl}at DO gum was propogad by Respondent
prior to the entry. The court awarded a $ 19 Million sum on

October 24, 2006. See Grace V. Bank Loumi Trust o, of w.v._,

443 F.3d. 180,191 {24, Cir. 2008).

A procedural due process violation‘ 18 8 substantive law
1ssue and must be addressed by this court in the intarest of
justice and proper justice - adminstruction. This caourt

explained sowe of  the significent valupes vnderlying

procedural due process in Marshall V. Jagrico, Ing, 446 U.S,

238 (1980). .In Joint_ Anti- Jaseist Refugee Committee V.
MoGrath, Justice Brenman suggested; "the extent to which

procedural due process must be afforded the reciplant is
influenced by the extent %o which he may be condemned to.
sﬁffer grievons logs" 341 U.5. 123,168 (1951) (F&“anfu_r‘ter J.
concurring) .
. v
WHETHFR FATLURE TO COMPLY TO THE STATUTORY

- LIMITATIONS PROVIDED BY THE TVEA, DEFEAT
THE CLATN. '

In the decision below thé court held that the stetute of
limitations presented by Petitioner is a non-juriadictional

affirmative defense, and decline .to review it. (order at 4} .

3




The TVPA provides: "No sctioh ghall be maintained undey this
seclion unless it commenced within ten vears after the cause
of .action arose™. (TVPA, Pub. L. No. 102-256, 10§ Stat. 73
{199;) 28 U.8.¢. § 1350 (note); The mame gtatute of
limitations applies to the ATS. See Papa V. U.8., 28] F. 3d.
1004,1012-13 (éth Cix. 2002) ..

A. ' The statute of limitations 4n a condition precedent and
can not be waived,

‘Generally, stetute of limltationa must bs affirmatively pled.
However, - undsr the TVPE thiz rule ddeé not apply ‘"where
Stafute creating liability sebg time within which action may
be brought to anforce it,.. hringing of suit within such time
isg 1nd13pensable! prevequilsite to wmaintenance thereof and

defense of stafute of limitations nesd not to be raised by

angwer. "
Berry V. Heller 79 F. Supp.476 (®.D. Pa, 1948); Maonotts V¢

Leopard, 102 F. Supp. 593 (D.C. Pa. 1952).. Here the tén years
Cdimitations is explicitly incorporated in the statute. Thé
provizion 13 a condition precedent, ovddnarily, a time
limitation iz deemed a condition précedent £ it is fived in
Tthe =tatute that create the cauge of action”. Fishnan V.

Delta Alrlines Ing 132 m.3d, 138,143 (24, Cir.1998). 'Thea

statute of Jimitafmgn ig a meritoricus defense, see IUnited
States V. Rubrick 444 U.S8. 111,117 (1979}, Therefore, the
defense ig nnt‘wéived angd the plea not baned, '

Moreover, no prejuctice resulted from the limitation
.pleading. Rﬁspondegt ware inen the opportunity to adressed

the dssue on their opposition nemoranda £0 Petitioner‘s
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motion. § C.7.8. {limitations of actiong § 349 Pg. 469-70,

B, The claims are defeated by the limitations provigion of
the TVPRA.

Even when non-jurisdictional, rthe‘ limitations provisions
of the TVPA defeats Respondents’ ciaims under the Act.
Respondent are not' entitled to equitabls tollimj when they
fail to diligently exercise their rights. Petitioner's

.absence from  the Jurisdiction does not congtitute

extraordinary circumstance. Arce V.. Garcia 400 F.3d.

1340,1381 (11th Clr. 2005). Petitioner was amenapla at all
time by wail, private delivery Reseaxzch § mxeﬁ[ Corp, V. Ipsos
Publigite, 276 F.34. 914,925 (7ch Cir. 2002). Pinally,

sexvice could have been effected on Petitioner’'s agent in New

¥ork, as Respondents' counsel had done in Belance V. PFRADH
94-0v-02610~ (EHN) in July 1994. "The person in charge of the

activities in the state, which ars hasis for the concluaion
thet defendant is bresent in the managing Eagent for purposes

°f service @rammenos V. Lemos 457 ¥. 24 10671072 (2d cir,

1972} .

"Procedural requirement eatablished by econgress for
gaining accsss o the Federal Courts are not to be

digsrggarded out of a vague  sympathy for particulap
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litigants'”,- n unt a £

147,157 (1584}, Thig tourt, shoylg Teview thig issue to =et .

Provisionas O0f the Act.

Conclusion
£, a8 Petitioner beligves, thers is a bamig fop the
application or the exhaustion of Temediey to tb;e Alten Tort
Statute, ag e COuUTt  suggestd, ang AF the complaint
bleading ftandards alze establiaheq by thig S0urt must ne
Boplied in prg violatign Cases, the decisian below Squarly

Collides witn this court Precedents, Therafore, reviaw shoulg

If, on tha other hand, there - might be basis £or nther

consideraticns 5N all +the igsues Talgsed 4ip thig

Respegtfy ML tted

g f

Emmaniie] Congtant

Petitioner Bro-gg

May 21, 201g
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