SOUTHERN DISTRICT OF FLORIDA

ZITA CABELLO BARRUETO, in her
capacity as personal representative of
the Estate of Winston Cabello, and in
her individual capacity, ELSA
CABELLO, KAREN CABELLO
MORIARTY, and ALDO CABELLO,

Plaintiffs,
VS,
ARMANDO FERNANDEZ LARIOS,

Dcfendant.

ORDER DENYING DEFENDANT’S MOTION TO DISMISS FOR LACK OF
SUBJECT MATTER JURISDICTION

THIS CAUSE is before the Court on the Motion to Dismiss for Lack of Subject
Matter Jurisdiction (D.E. 256), filed August 29, 2003, by Defendant Armando Fernandez
Larios. On Scptcmber 8, 2003, Plaintiffs Elsa Cabcllo, Karin Cabcllo Moriarty, Aldo
Cabello, and Zita Cabcllo Barructo filed a Responsc opposing Defendant’s Motion. (D.E
264.) On Scptember |, 2003, Defendant filed his Reply. (D.E. 27 Having revicwed the
Motion. the Response, the Reply, and the record, the Court finds as follows.

| Introduction

This casc involves allegations that Defendant participated in extrajudicial killing,

torture, and crimes against humanity in Chile after President Salvador Allende was removed
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from power and replaced by a military junta in a coup d'etat hcaded by General Agosto
Pinochet on September 11, 1973, Plaintiffs are the family members of Winston Cabcllo, an
economist under the Allende government, who was allegedly killed in Copiapé, Chile, on
October 16, 1973, by agents of the Pinochet regime, as part of a series of killings and
disappcaranccs in a two-month pcriod that became known as the “Caravan of Death.”

The initial Complaint in this action was filed in February 19, 1999, by Plaintiffs the
Estate of Winston Cabcllo; Elsa Cabello, mother of Winston Cabello: Zita Cabello Barrueto,
sister of Winston Cabello, in her individual capacity and in her capacity as the personal
representative for the Estate of Winston Cabello: Karin Cabello Moriarty, sister of Winston
Cabcllo; and Aldo Cabello, brother of Winston Cabello. (D.E. 3. Plaintiffs amended their
Complaint on April 7, 1999. (D.E. 9.) On May 24, 1999, Defendant filed a Motion to
Dismiss for Lack of Subject Matter Jurisdiction (D.E. 22) and a Motion for Summary
Judgment, or, in the Altcrnative, a Rule 12(b)(6) Motion to Dismiss. (D.E. 19. On August
10, 200  the Court grantcd in part and denicd in part the Motion to Dismiss for Lack of
Subject Matter Jurisdiction, and denicd the Rule 12(b)(6) Motion to Dismiss and the Motion
for Summary Judgment without prejudice. (D.E. 120. The Court found that the Estate of
Winston Cabello lacked standing and dismissed all claims asserted by that Plaintiff. Id.
Howcver, the Court held that it had subject matter jurisdiction over thc remaining claims

brought undcr the Alicn Tort Claims Act (“ATCA™), 28 U.S.C. § 1350, and thc Torturc

" A thorough summary of Plaintiff's allcgations is sct forth in the Court’s Order Dcnying
Dcfendant’s Second Amended Complaint, datcd Junc 5, 2002 (D.E. 168).
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Victim Protection Act (“TVPA™), Pub. L. 102-256, Mar. 12, 1992, 106 Stat. 73 (codified at
28 U.S.C. § 1350 note) Id.

The Second Amended Complaint, filed on September 7, 2001, asserts eight claims
for relief under the TVPA and the ATCA, including claims of ¢xtrajudicial killing, torture.
crimes against humanity, and cruel, inhuman or degrading trcatment or punishment. (D.E.

27. Dcfendant filed a Motion to Dismiss the Second Amended Complaint on November
2,2001 The Court denied the Motion to Dismiss on June 5, 2002. The parties engagcd in
extensive discovery, but Defendant did not file a motion for summary Jjudgment.

As trial approaches, the parties have filed a serics of motions in liminc, including a
Motion in Limine to Preclude Expert Testimony, filed May 21, 2003, by Defendant Armando
Femandcz Larios. (D.E. 200. In that Motion, Defendant seeks to exclude the testimony of
two expert witnesses proffered by Plaintiffs, Jorge Escalante, an investigative journalist, and
Roberto Garreton, a human rights lawyer. Id. In order to resolve Defendant’s Motion, the
Court held a two-part cvidentiary hearing consisting of legal argument and the testimony of
Jorge Escalantc on July 31,2003, and the testimony of Robcerto Garrcton on August 18, 2003
During the August 8, 2003 hcaring, Defendant contends that Plaintiffs proffcred cxpert
witness, Garreton, testificd that “Chile represents a feasible alternative forum for
adjudicating Plaintiffs’ claims.” (D.E. 256 at 5.) On August 29, 2003, lcss than a month
before the scheduled trial date in this case, Defendant filed the instant Motion to Dismiss for

Lack of Subject Matter Jurisdiction, claiming that Garretén's remarks demonstrate that



Plaintiffs have failed to meet the exhaustion requircment under the TVPA and that the case
should be dismissed for lack of subject matter jurisdiction. Id. at 1

I. Parties’ Arguments

In his Motion to Dismiss, Dcfendant asserts that the Court lacks subject matter
jurisdiction over this matter because Plaintiffs have not exhausted all adcquatc and available
remedics in Chile. (Mot. at 1.) Defendants point to section ZQb) of the TVPA, which states
that “[a] court shall decline to hear a claim under this section if the claimant has not
exhausted adequate and availablc remedics in the place in which the conduct giving rise to
the claim occurred.” Pub. L. 102-256, Mar. 2, 1992, 106 Stat. 73 (codificd at 28 U.S.C
§ 1350 notc). Defendant contends that the August 18,2003 testimony of Plaintiffs® proffcred
expert witness, Roberto Garreton, demonstrates that there are remedies available in Chilean
courts that arc both adequate and available. Thus, Defendant asserts that the Court lacks
subject matter jurisdiction over this matter.

n their Response to Defendant’s Motion, Plaintiffs arguc that the cxhaustion
requircment undcr the TVPA is not jurisdictional, rather it must be asscrted by a defendant
as an affirmative defense. (Resp. at 5-6.; Plaintiffs point out that Defendant did not plcad
failure to cxhaust as an affirmative dcfcnse in his Answer to the Sccond Amended
Complaint. Jd. at  Plaintiffs asscrt that the Court has subjcct matter jurisdiction over all
the claims in this action. [d. at 6. Morcover, Plaintiff contends that it is Defendant’s initial

burden to show that there are remedics available in Chile that have not been exhausted. 1d.



at Plaintiffs claim that the proof offered by Defendant, the testimony of Roberto
Garreton, is not sufficient to meet that burden. Plaintiffs argue that they are not required to
make fruitless and futilc attempts to exhaust remcedies which arc “unobtainable, ineffective
inadequate, or obviously futile” before filing suit under the TVPA.? ]d. at 13 (quoting Cabiri
v. Assasie-Gyimah, 921 F.Supp 189,1197n.6(S.D.N.Y. 19906)). Finally, Plaintiffs assert
that the defense of exhaustion of remedies applies only to TVPA claims, and not to claims
brought under the ATCA, including claims 2 through 8 of the Sccond Amended Complaint.
Id. at 14

In his Reply, Defendant attempts to reargue issues already settled by the Court, such
as: ) whether or not the ATCA creates a federal cause of action, and (2) whethcer or not
Plaintiffs alleged facts in thec Sccond Amended Complaint sufficient to state a cause of action
under thc TVPA or ATCA (Reply at 2-3. Defendant again argues that the remcdics
available in Chilcan courts arc adequate and available, citing Roberto Garretdn’s testimony
before the Court on August 18, 2003, and a Scptember 7, 2003 Ncw York Times article
reporting that judges in Chile appointed to investigate human rights abuscs under the
Pinochct rcgime *“havc opencd procecdings against more than 300 military officers, including
22 gencerals™ and that “to a large cxtent, judges arc ignoring the amnesty law.” Id. at 4
(quoting Chile’s Lcader Press ight Issucs ly but Successfully, N.Y. Timcs, Scpt. 7

2003 (availablc at http://www.nytimes.com)).

2 in support of this argument, Plaintiffs havc filed the affidavits/declarations of threc additional
authoritics on the Chilecan legal system. (Sce D.E. 259, 262, 263.)
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1) Standard for Granting a Rule 12(b) Motion to dismiss

Pursuant to Federal Rule of Civil Procedurc 12(b),

a defendant may move for
dismissal of a claim based on one or more of seven specific defenses 1) lack of subject
matter jurisdiction; (2) lack of personal jurisdiction; (3) improper venue; (4) insufficiency
of proccss; (5) insufficiency of service of process; (6) failur¢ to state a claim upon which
relief can be granted; and (7) failure to join a party under Rule 19.

The Eleventh Circuit has clearly articulated the standard of review for a Rulc 12(b)
motion to dismiss:

“The standard of review for a motion to dismiss is the same for the appcllate

court as it is for the trial court.” Stephens v. Dep’t of Health & Human Servs.,
901 F.2d 1571, 1573 (11th Cir. 1990). A motion to dismiss is only granted

when the movant demonstrates “beyond doubt that the plaintiff can prove no
set of facts in support of his claim which would cntitle him to relief.” Conley

v. Gibson, 355 U.S. 41, 45-46 (1957).
Harper v. Blockbuster Entertainment Corp., 139 F.3d 1385, 1387  1th Cir.), cert. denied,
525 U.S. 1000 (1998). “On a motion to dismiss, the facts stated in appellant’s complaint and
all rcasonable infercnees therefrom are taken as true.” Stephens, 901 F.2d at 573

Where a motion to dismiss is made on the basis of lack of subject-matter jurisdiction
pursuant to Rule 12(b)(1), subject matter jurisdiction may bc attacked cither facially or
factually. Lawrence v. Dunbar, 919 F.2d 1525, 1528-29 (11th Cir.1990). A court trcats a
facial attack on the Complaint likc all othcr Rulc 12(b) motions to dismiss, looking to sce
whcther a plaintiff has sufficicntly alleged a basis for subjcct matter jurisdiction, were the
allcgations in thc Complaint taken as true. 1d.; Menchaca v. Chrysler Credit Corp., 613 F.2d
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507,511 (5th Cir.), cert. denied, 449 U.S. 953 (1980)." A factual attack, however, challenges
“the existence of subject matter jurisdiction in fact,” and rcquires that the Court examine
materials outside of the pleadings, such as testimony and affidavits Id. Thus, wherc a
defendant factually attacks the existence of subject matter jurisdiction, the Court may look
beyond the complaint to determine whether such jurisdiction exists.

I. Analysis

In gencral, a motion to dismiss must be madc “before pleading if a further plcading
is pcrmitted.” Fed.R.Civ.P. 12(b). In the instant case, the Court has already decided two
separate Motions to Dismiss and Defendant filed his Answer to the Second Amended
Complaint on February 25, 2003. (D.E. 181.) Morcover, the dpurt-ordered dcadline for the
filing of dispositive pretrial motions in this case is long since past.’ Howcver, Rule 12(h)(3)
states that a court must dismiss an action “[w]henever it appears by suggestion of the partics
or otherwise that the court lacks jurisdiction of the subject matter.” Fed.R.Civ.P. 12(h)(3).
Thus, before considering the merits of Defendant’s exhaustion argument, the Court must
decide the threshold question of whether or not the cxhaustion requircment under the TVPA

is jurisdictional. If it is jurisdictional, then Dcfendant’s Motion is properly brought and the

' In the casc of Bonner v. Prichard, 661 F.2d 1206, 1209 (11th Cir.1981) (en banc), the Eleventh
Circuit adopted as binding precedent all decisions of the former Fi h Circuit handcd down prior to
close of busincss on September 30, 1981.

* In thc Court’s Order Adopting Joint Scheduling Repont, Sciting Pretrial Conference and Trial,
Establishing Prctrial and Trial Proccdurcs, and Establishing Pretrial Deadlines (hercinafier “Order
Establishing Prctrial Dcadlines™), issucd on January 24, 2002, the partics werc ordered to file all
dispositive pretrial motions by Junc 21, 2002. (D.E. 150.)
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court may consider the merits of his argument. However, if the Court finds that Plaintiffs are
correct and the statutory exhaustion requirement is an affirmative defense unrelated to
subject matter jurisdiction, then Defendant's Motion shall be denied as untimely undcr the
Court’s Order Establishing Pretrial Deadlines. (D.E. 150.

In his Motion to Dismiss, Defendant docs not cite any authority to support his claim
that the exhaustion requirement under the TVPA is jurisdictional, other than the language of
the statutc itself. Section 2(b) of the TVPA directs a court to “‘decline to hear™ a claim under
the statute if a claimant “has not exhausted adequate and availablc remedies in the place in
which the conduct giving risc to the claim occurred.” Pub. L.§'102-256, Mar. 2,1992, 106
Stat. 73 (codificd at 28 U.S.C. § 350 note). The statutory language docs not explicitly
identify the requirement as jurisdictional. Plaintiff argues that, in fact, failurc to exhaust is
an affirmative dcfense under the TVPA andnota jurisdictional{ bar. In his Reply, Defendant
skirts the jurisdictional issue altogether, relying again on the languagc of the statute itself.
(Reply at 2-3

It appears that thc question before the Court is one of \ first impression. The partics
have not cited and the Court has not discovered any cascs analyzing and deciding the issuc

of whether or not the exhaustion requircment under the 'I‘VPA@ is jurisdictional.®* However,

* Defendants have cited a case decided by another court in this district where the court “intcrpreted”
defendant’s argument that Plaintiffs had not exhausted local remedics as a challenge to subject
matter jurisdiction. Sinaltrainal v. The Coca-Cola Company, 256 F. Supp. 2d 1345, 1357 (S.D. Fla.
2003). However, that court did not analyze the issuc in any detail and it appcars from the filings in
that casc that the question of whether or not the cxhaustion requircment is jurisdictional was not a
subjcct of debate between the parties. (Sce Casc No. 01-3208-C1V-MARTINEZ, D.E. 35, 38, 42.)
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an examination of the legislative history of the statute, as well as related case law in this
circuit and others, suggests that Congress did not intend the #xhaustion requirement of the
TVPA to be jurisdictional and did not draft the provision wqth the “sweeping and dircct”
language necessary to limit a district court’s exercise of subjcct matter jurisdiction.

The TVPA creates a cause of action for official tomm% and extrajudicial killing, but
unlike the ATCA, it does not confer subject matter jurisdiction. See Kadic v. Karadzic, 70
F.3d 232, 246 (2d Cir. 1996), Al Odah v. United States, 32# F.3d 1134, 46 (D.C. Cir.
2003) (J. Randolph, concurring). A court may exercise Sllbjkct matter jurisdiction over a
TVPA claim either under the “jurisdictional umbrella” of th&’ATCA. Abiola v. Abubakar,
267 F.Supp.2d 907, 910 (N.D.IIl 2003), or as a fedcral question pursuant to 28 U.S.C. §

331. Cabcllo v. Femandez-Larios, 157 F.Supp.2d 345,

Although the Sinaltrainal court interpreted a claim of failurc to exhaust as a challenge to

1354-55 (S.D. Fla. 2001)

subject matter jurisdiction, 256 F. Supp. 2d at 1357, other district courts have treated the same
claim as non-jurisdictioal. Sec Abiola, 267 F.Supp.2d at 910 (bnding that the TVPA “is not
a jurisdictional statute, such that failure to comply with its rcjuircmcnts strips the Court of
Jurisdiction™ and that the TVPA’s exhaustion rcquircment did not apply to claims raised
under the ATCA): Mchinovic v. Vuckovic, 198 F.Supp.2d 1322, 1347 n. 30 (N.D. Ga. 2002)
(noting that the burden is on defendant to raisc non-cxhaustion and defendant in that case had

not mct the burden): Wiwa v. Royal Dutch Petrolcum Co, ct al., 2002 WL 319887, at *17
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(S.D.N.Y. 2002) (holding that defendant raising “exhaustion‘defensc” did not meet initial

burden of demonstrating that plaintiffs had not exhauste4 “alternative and adequate”

remedies in Nigeria.); Cabiri v. Assasic-Gyimah, 921 F.Supﬁ. 1189, 197 n. 6 (S.D.N.Y.
1996) (noting that the legislative history of the TVPA i+dicatcs that thc ¢xhaustion
requirement *“was not intended to create a prohibitively stribgent condition precedent to
recovery under the statute,” and finding that exhaustion was nbt a requirement in that casc).

Morcover, the Senate Committee Report on the Torture Victim Protection Actof 1991
clcarly illustratcs congressional intent as to the operation o¢ the exhaustion requircment
within the statutory framework. S. Rep. No. 102-249, at 9-10 k 1991). The Report statcs, in
pertinent part:

[Als a general matter, the committee recognizes that in most instances the initiation
of litigation under this legislation will be virtually p+ima facie evidence that thc
claimant has cxhausted his or her remedies in the juri*f;diction in which the torture
occutred...More specifically, as this Icgislation involves international matters and
Judgments regarding the adequacy of procedurcs in foreign courts, the interpretation
of scction 2(b), like the other provisions of this act, should be informed by general
principles of intcrnational law. The procedural practice of intcrnational human rights
tribunals generally holds that the respondent has the burden of raising the
nonexhaustion of remedics as an affirmative defensc and must show that domestic
remedics exist that the claimant did not use. Once the defendant makes a showing of
rcmedics abroad which havc not becn cxhausted, the burden shifts to the plaintiff to
rcbut by showing that the local remedics werc incffective, unobtainable, unduly
prolonged, inadequate, or obviously futile. The ultjmatc burden of proof and

persuasion on the issuc of cxhaustion of remedics, however, lics with the defendant.

1d. (cmphasis addcd) (citation omiticd). Nothing in the Scn;#lc Rcport is consistent with

Dcfendant’s interpretation of the exhaustion requirement as jurisdictional. Not only docs the

Rcport cxplain that the cxhaustion requirecment should be treated as an affirmative defensc,
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it outlines the burden-shifting framework that courts should use in evaluating claims of
failure to cxhaust with the “‘ultimate burden of proof and persu#sion" on the defendant. Such
a framework is inconsistent with an intcrpretation of the exhaustion requirement as
Jurisdictional, since the ultimate burden to prove that subj#ct matter jurisdiction cxists
generally lics with the plaintiff. See Thomson v. Gaskill, 315 U.S. 442, 446 (1942) (“if a
plaintiff’s allegations of jurisdictional facts are challenged bb' the defendant, the plaintiff
bears the burden of supporting the allegations by competent broof“): see also OSI, Inc. v.
United States, 285 F.3d 947, 951 11th Cir. 2002).

Furthcrmore, the Senate Report notes that the exhaustiod requircment under the TVPA
is “gencrally consistent with common-law principles of exhaustion as applied by courts in
the United States.” S. Rep. No. 102-249, at 10. In Weinberger v. Salfi, 422 U.S. 749, 756-
59 (1975). the Supreme Court held that the “sweeping and di*cct“ languagc of a provision
of the Social Sccurity Act was more than a codification of thk doctrine of cxhaustion and
barred the cxercise of subject matter jurisdiction over any such casc by a federal court.® In

Underwood v. Wilson, 151 F.3d 292, 294 (5th Cir. 1998), the Fifth Circuit cxamined the

languagce of 42 U.S.C. § 1997(c), as amendcd by the Prison Litigation Reform Act of 1995
("PLRA"), and found that provision containcd “no such sﬁccping and dircct language

barring federal question jurisdiction under 28 U.S.C. § 1331.” As amended, scction 1997(c)

“  The Social Security Act provided in relevant part: “No action against the United Statcs, the
Sccretary, or any officcr or employce thereof shall be brought under (§ 1331 et scq.) of Titlc 28 to
rccover on any caim [sic] arising under (Title Il of the Social Sccurity Act).” Weinberger, 422 U.S.
at 756 (quoting 42 U.S.C. § 405(h)).
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provided that “[n]o such action shall be brought...until such 4dministrative remedies as are
available are exhausted.” Id. The Fifth Circuit held that tﬂis was “precisely the type of
language™ that the Supreme Court in Weinberger indic#tcd would not limit federal
Jurisdiction. 1d. The Ninth Circuit came to a similar conclusion regarding the language of
the Federal Crop Insurance Reform and Department of Agricj#ulture Reorganization Act of

1994 in McBride Cotton and Cattle Corp. v. Veneman, 290 FT.3d 973, 978 (9th Cir. 2002).

In that case, the statute in question provided that “a person sHaH cxhaust all administrative
appeal procedures established by the Secretary [of Agriculturcj or rcquired by law before the
pcrson may bring an action...” [d. (quoting 7 U.S.C. § 691 2(0)11}(2002)). The McBride court
found that where the statute in question does not mention, deﬂv{c or limit federal jurisdiction,
but simply codifies the exhaustion requirement, failure to exhaust administrative remedics
does not deprive the district court of subject matter jurisdictidn. Id. at 980.

In the instant case, the language of section 2(b) of the T\P PA does not mention, dcfinc
or limit federal jurisdiction. It docs not contain “sweeping and direct” language that is more
than a codification of the doctrinc of cxhaustion, as was the ca#c in Weinberger. In fact, the
Senate Rcport statcs that scction 2(b) “is gencrally consistent™ with the common-law doctrine
of cxhaustion, suggcsting that it was intended to bc no more than a codification of that
doctrinc. S. Rep. No. 102-249, at 10. Morcover, the Ianguagdj, of scction 2(b) sounds cven

less mandatory than the language of the statutes revicwed by tﬁc Fifth and Ninth Circuits in

Underwood and McBride, respectively. Scction 2(b) states that “[a) court shall decline to
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hear a claim under this section if the claimant has not exh#usted adequate and available
remedies...” Pub. L. 102-256, Mar. 12, 1992, 106 Stat. 73 ¢codiﬁed at 28 US.C. § 350

The use of the phrase “shall decline to hear,” rather than “shall not hear,” suggests an
element of discretion that was absent in the language of ‘thc statucs reviewed by the
Underwood and McBride courts. Thus, the Court finds that #he exhaustion requircment of
the TVPA is not jurisdictional and Defendant’s Motion to ‘Dismiss is hereby dcenied as
untimely under the Court’s Order Establishing Pretrial Deadl‘ﬁncs. (D.E. 150.

Accordingly, it is

ORDERED AND ADJUDGED that the Motion to ‘Dismiss for Lack of Subject
Matter Jurisdiction (D.E. 256), filed August 29, 2003, by Defendant Armando Fernandez

Larios, is DENIED.

, . A, .
DONE AND ORDERED in Chambers at Miami, Florida this /67 day of September.

JORN A LEnaRD G

UNITED STATES DISTRICT JUDGE

Unnted States Magistrate hidge Andrea M. Simnnton
All cominsed of rocord
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