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'SUPREME COURT OF THE STATE OF NEW YORK, ,(

COUNTY·OF NEW YORK. ' ,--_.__ ._._._------~._-~---_.-------_ "-----_._-- .._.--------_. __ ._..-~-_.)(
In the matter, of the Complaint of STEVEN REISNER,

I \: \, I

Petitioner,

For a Judgment Pursuant to Article 78 of the Civil
Practice LavJ änd' Rules,, ,

Index No. 115400-2010

ji I

. ""., ', ", . t~ " .,,.\ - agalns -, ,
\

LOUIS CATO~, Director of the New York Office of
Professio~alOt~dipline, New York State Department
o~Educat~~n; ''t·flE OFFICE OF PROFESSIONAL
DISCIPLINE çf,.~heNew York State Department of
Education: ,an~.'THE NEW YORK STATE
DEPARTMENT :OF EDUCATION,

, I
>, Respondents.

I \ • I"

_•• ._._~~.-----~~----------.- •• --~~---~-.--- •• ---- •••• • )t
, ,

REPLY MEMORANDUM OF LAW IN FURTHER
giUPPORT OF RESPONDENTS' CROSS-MOTION

" ,'TIO ,DISMISS THE VERIFIED PETITlÖN

Introduction

Thl$ :t:~~ly',:memorandumof law is submitted in (urther 'support of the
I I I ", ,

" ,
respondents' c~~,ss-motionto dismiss the Verified Petition ("Petition"). As discussed

herein, p·etitiQ~er,fails to demonstrate that he has standing OI a cause of action.
,

, ARGUMENT,
"

, , POINT I
.', ,

" ,PE'TITIONER DOES NOT HAVE STANDING TO SUE
" ,, '

1. Tp~;R~spondents' Refusal To Investigate ,Petitionex's. Complaint
A~äínij:"br. Leso Did Not Constitute An "Injury In Fact"

'P~~~~. Memorandum of Law in Opposition to Respondents' Cross-. ,
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Motion to ·Dis~i~s. the Verified Petition ("Pet. Opp .") (at ~5-23) misses the 'essential
I • ~ I I I.

point in this case ~- petitioner did not suffer any cognizable harm, either from Dr.
, , ~

Leso's cOrlduct'iit,Guantanamo Bay or from the responde~ts) refusai to investigate
• I I I

lo "

such cond~ct.' 'Without actual harm to his property, his ability to practice .his
\ I \ I

,
p:tofessio~ 'or ~$'right to do anything else for that matter, petitioner lacks the

, ,, .
dinjury-iIl~rapt'~::,'n~cessaryto confer standing to sue, Society of Plastics Indus, v.

, '

County of'Suffö1k. 77 N,Y.2d 761, 772 (1991); New York State Ass']} of Nurse
\ .. il: p ; • .'

Anesthetiéts',~.:'Nºvello, 2 N.Y.3d 207, 211~12 (2004) ("the critical' element of in-fact
, '

,~
injury'; re:4uí~è'~that petitioner "will actually be harmed by the challenged

administra.ti\Y~:,a.~tion").
, ,

"o

F\l#he~~,,8;ny injury alleged by petitioner is indisti-nguishable from harm
",\I, .

suffered by thê'P,ublic as a whole, and thus lacks the particularity necessary to. ' . ", .
confer stahPi~g. 'Indeed, while petitioner claims that his ~'statutory right" to an

investiga#oD: \fas violated (Pet, Opp. at 16-18), Education Law § p~)10allows "any

person" ~qsub~~a complaint to the Education I?epàrtment about any licensed

p'rofessio~a:l,~~Çl,petitioner plainly seeks to vindicate what he perceives as a Plfblic
. \ ~

il:lterest, not lil'i~'own (see Pet. Opp. at 1-2). The Court,o! Appeals, howevør, has
. "

made clear .th~~'in order for a litigant to have standing, he must have suffered an

injury sp~eific..ïo,him, "distinct from that of the general.public." Transactive Corp. v.
I \' \

NYS DeRf. ot'i?oc..8vés" 92 N.Y.2d 579, 587 (1998) (citH,l,g Society of Plastics Indus.,
\ I \:' , .

77 N,Y.2d at 171':74) (see Memorandum of Law in Sup}jort of the !tespon;dents'
I, '

'Ct,~~~~M4Fi~~:'~d.DiBmiSSthe Verified Petition ["Resp. Mem."] at 11-12).
, "
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Pe~'itíon~r fails to meaningfully distinguish cases which hold:tp.at i~dividuals
, ~ I ': '

lack standfug, to.'bring lawsuits that would compel government investigations of
, I /' , I

• ,I' I \ \,
other indi~id':1á;ls·~',SeJh~, SaS6Qwerv. Commission on c!udicial Co'nJiuct ~f State.

l,' • , ,

289 A.D.2ç: 119' elIOt Dept. 2001); Matter of Morrow v. Cahill, 278 A.D.2d 1~3 (1
st

,
I. ," I

, ,

Dept. 200Q);'M:aitter of Wade v. Suffolk County Med. Soc'y" 88 f\.D,2d 602 ¡(2dDept.
" ',(', \ I \ I

~982) ~:¡Re~p" ~em. at 13-14). Although petitioner as:ee.rtsthat such cases do not
..-, ,., ,
.', I.'

('speak", to;;the :~iatute at bar (Pet. Opp. at 17)7 he misses the forest for the; trees.
I " •

They pla~y state that an administrative bodys decision.not to proceed against a
• • "I ' \, , ,

licensee d~~e~ótpresent a "direct and harmful effect" upon a comp'laina~t that
\' II

,,_ '0'·· ~~," • l'

, ' \

would, co:íifer s~atiding. Morrow, 278 A.D.2d at 123.
" ' "

PetitiQ~~'~ reliance upon Weisshaus v. New Yom, 2009 WL 2579215 at *4
" ,

'(S.D.N.Y, "Aug'.: Zø, 2009) is misplaced {Pet. Opp. at 16-17). inasmuch as that case'
, II I' I

held that-even an individual who filed a misconduct complaint against her own
I· ',',I

" ,. ., \

attorney'~oul,4:"~ç.t claim an injury "fairly traceable" to the' government's çlecision
':' :- '.' "

j' "

not to înv~a~~g~~'the complaint. The court further held that a law authorizing a
\ 'c' I

tribunal 't~briI;ig',disciplinary proceedings (Judiciary Law § 90[2]) "does not bestow

" '
any rights on:}So.m.plainants and thus cannot serve as the basis for:a cognizable

: '

injury-i~~t;~t'~:,,(M).,Similarly here, no provision in Education Law' § 6510 grants a
, 00 ,;," '

cOIl1plàin:.~nt 'the right to seek judicial relief, much lees ,sue the Education
" ",',' .,:
, "

,Depart~~~ to..'qonduct an. investigation of a psy¿holo~~t ,Yiho did ~ot treat the

, complain~n:t'(seë Resp. Mem. at 18). Cf. Society of Plastics Indus.~ 77 N.Y.2d at 770
, ;., " ,,:':",:, ' ,

.("Had th~'~~«i:slature intended that every person or citizen have the right to sue .. "
," \

1
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[ilt could e,~~ilyÍ~~ve so provided; it did not.").
I ,I \
; ,I ,. I,

2. P~titiojie.r' Does Not Have "Public Interest Sta~dini:.
,,", ,..' \~: " ,.

Peti:tion~i's'£urther contention that he has standi~g,because of "the public
\. I I I

I ll,l, \
interest"ïh 't'h.ts:matter or because denying standing ""yo}llderect an impenetrable

• ' I ' .. I

I''. .
. barrier t~~udïCial;scrutiny" is equally unavailing (Pet.,Opp. at 18-22).

I I, t., I ' I I

¡" " 'I

Thii ~à:s~~"petitionerrelies on for his "public interest standing' arg~ment ug.

at 18-19) 'axe, :n;ôt: eontrolling in light of more recent Court of Appeals and First
."'_"',_'_ :1··,1 •• , I I

Department ·:.;tillAgs which clearly establish that standing requires-a petitioner to
, ,:,' • \ I I

I~ • I \ •

, allege an:'kj\l~'d¡ifferent from that of the general publie; ~ ª-&, 'Transactive. ' , .~
',' "')',

Corn., 92 'N.Y..~irat 587; Society of Plastics Indus., 77, N.Y.2d at 771-74; see also
, '

• I '; \

McA!lan :~.fu~York State Dep't of Health, 60 A.D.3d 464 {pt Dept. 200$> (denying
: \~I,' • II

standiJ].g ,w};teDe":p,etitioner's injury was shared with many New YpX!kresidents and. "

therefore.·,~bt'~~~rent in kind or degree from that suffered by the: public, at largel').
\ .

Ca'$es"lik~:~attrr or Hebel v, West~ 25 A.D.3d 172,176 (3d :Dept. 2005), only

illus~rate.:tha~:~~~itioner has not, in any event, alleged 'a ,matter warranting an act
" I I \I I'. . ,

, '\ I ,. I

of extra~:rd~~tY.judicial intervention. Hebßl involved an' issue of ~~greatpublic
'1' \'"

'inteteeé ~nd:~~~tatewideconcern" because an official was taking action that could
I \" I

','
"effectiv~~y ,àl;n.~~dthe marriage laws of this state" with:out legislative or.judicial

., \

imprima~:u~(ij,) •.·,Líkewise, Wilkins v. Perales; 128 Misc.2d 2651 267 (Sup. Ct. N.Y., .

Cty.), ~~ 1.19A.D.2d 1018 (1st Dept. 1986), involved røgulations' that "would have
, .

, I

a drama~ 'a~d~~mediate impact not only on thousands of home,less but on the city
I ,' •• ~ 1,,1 I .~ 1'1')/ I

j;eneraU}r~;~'~,4.:~ Mo;rgenthau v. Cooke, 85 A.D.2d 463, 464-65 (l~t Dept, 1982)
. I": ';. : ~: ;": I ,
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t,'" \ I I
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" "

(Pet. Opp. at ~~:Îl;:2), the District Attorney was found tohave a "personal, direct

and substa~tial'" i~terest in opposing a plan that would assign inexperienced judges
I I IO •

, '

to hear numerøue felony cases prosecuted in Supreme Court, New York County.
I " I

Here, in'¡CplIlparison, petitioner challenges, the respondents' refusal 'to
¡

investigate a'single licensee's actions while in the military service eight years ago,

almost two thoùsand miles from New York State, after exhaustive federal
\I " I

investigations:føu,nd no fault with him. Petitioner 'Utterly.fffils to show how Dr.
I,. I •

Lesc's alleged cenduet now implicates a matter of ,great public concern for Në"WYork
, ,

I ,

State. Although',petitioner claims that the Education Dep'artmeht'~ decision "putjs]
, \

, the publio at the mercy of health professionals who may have used: their skills in

supporting act~,of torture and inhumane treatment" (Pet. Opp. at 20), he does not
, '

allege that any,'other New York professionals engaged in such acts, much less
",

, ,
explain how ,~~VI Yorkers were subjected to or would be.at risk of such conduct.

Eyen if "publib interest standing" were consistent with Court of Appeals law,

invoking it w~plä make no sense in this case. Qi. New York State Ass'll of Nurse

Anesthetists', ,2 N,Y.3d at 214 (mere speculation cannot. supply an injury-in-fact).
1 I ' 1

As ,a :final matter, petitioner obviously cannot rely on taxpayer standing cases
" ' I

like BorySzewsIq. y. Brydgeä, 37 N.Y.2d 361, 364 (1975) (pet. Opp. at 20), because he

is not c:haUengi~g legislative action. Transactive, 92 N.Y.2d at 589. Moreover,
, ,

petitione:r's ~o~t~nt~on that someone must have standing to contest the respondents'

determin~tio~ ignores the reality that many governtnental decisions, such as
, I •

\ de~lini~~t~;Ä~~ecute an individual or to pass a proposed law, ar~ not judicially
• " tI, ¡ I.
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t: '

,'I, ' 1'1 :

relli.ewable~ ~ß¡iciety'ofPlastics Indus., 77 N.Y.2d at 769 ('Courts surely do
.'

" ,

"pro\'Íde a¿~'ft¡r airing issues of vital public concern, but so do pp.blichearings
. . ,

and p,ublic~yelé.çted legislatures").. .

~uit~~~,':,petitioner's own cited cases show that "the.manner:by wmch

],'espond~<¥ el1'ftjJ;Ce Education Law § 6510" is not ''insumtat!. íromjudici!f1scrutillY"
..

". '(Pet. Opp~ at '2,2)~.butreviewed upon final misconduct determinations (see, ~,
\ \ "

Bloc,k v. ~!ClÍ;. 73 N.Y.2d 323 [19891; Matter of Stein' v, Sobol. 1¡l2 A.P,Zd 786 [3d

Dept. 199ål;, Ød unlawful or tortious conduct by a licensed professional may be
, ,

"subject to,criE!linal and civil judicial remedies. See ..~f: People v. Hasting§, 74
, ,', '

A.P.3d 1497 (&1.Dept. 2010) (affirming criminal c~nlli.ction of psyebolog;"t fur sexuel
",

'.abuse o£.~ pa~i~nt),l And as petitioner notes, a psychologist's ethiçal conduct is also
~ ,

, '

.'

scrutini~d b~~IieAmerican Psychological Association (Pet. Opp. at 21-22).. '

POINT II ,,
. THÉ:,PETITION FAILS TO STATE A CA'USE OF NCTION
" .':Ö ' .' ,

..

1. Tbe ~,~~jlondents' Determination Whether A Compla:int Alleges
,ro 's" nal Mis ond et Involves d en ,.An D"' ret' n .

" \.

, "Petitioner also lacks a viable cause of action for' mandamus. Petitioner
I ",,' •

, ' .concedé'~,as~he:must, that "(rlespondents are required. to make some threshold

determil,l.a:ti9:n"regardingwhether a complaint they receive involves professional

.-miscOnduct":.,\,Pet. Opp. at 9). However, he mista)œnly 'claims that this decision doe.

not inv:,o.~vè'Igt?:exercise of reasoned judgment:) NYCLJi v. State; 4 N.Y.3d 175, 183-, '

84 (20Ø~);'T,ªngov. Tulevech, 61 N.Y.2d 34,41 (1983). The assessment whether a
: ..., , ,oo' .'

• ~.. I. 1_

¥'l '\ " " ~ I, :

j , ,.,111 ', l A crilÄ#~a~:,~~ction may also constitute professional miscondUct, under Ed:uc.Law § 6509(5).
,.', ',.,'. 6 '
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,~1::c1~~
': ,,~A" t:t¿
l,,', I'~~

:"~""¡
'''' • 'j"
~I ), ~~

) ~1P'/h
,~/,'\~\,!l
,\':~.f~

? \~1!~.:','r,~
,'." '~\,¡ I'
. ",

ih I),".';

~::r:f~
\ t: 00 ~.~ ;

'A "I n:1:

.. ' '~'"/~'''
'" I••,¡~'..'~:I~

..~.l&:t '('¥'f~'
t,,' ;~!';~

",,~
!:::,I"I~

: !,:'t", ,"l, ,!:~
'1 '".;', ~~~.;~
• H ,\',b

. ,. t
"1··~':ll, \.':

I , '\~j~

/I :\~.,1:

'i 'i::'~;.
~ ,,~,VA
~ ',l~I'~,, ..
~ '), "'.lI,
, \ ;~~~':
:'i r,~t:}
, \ ~~::

.' ,:; ~I
, . :,\<"

'1 :',~~1r:
",,:,;t~·

, :~:::~~f
, ,.¡,l.
!f'"'~~I:'1
, ""/:,.,.,;11\:
.,;" ,},:

I : '//I}~~
,:\',(ri~

" ': ,~~
,,' .:;~.:

,I ' .. ~~,

", '!.!l"
'I' h:li:íl,
, ,',tf!:
,\l""";~
:/··i:;I:
I ~/4,;

'q<~~..T'

·....:.i,~
. ,...r~8

d: r,.~~~~,
.':t\·!'

.:' '" :'J'''','', 31,,"i
~':~~l',l

It" ( ~rt"\
....;':l~"

n, '")'~'
, ,~C
, .{',~~'.

, 1,'1.,'
, .,..... \~

1 ~')L:
, "'~;r~';

0" ': lii~
l'["q:~

ri, l' ~~I

1,,':&'\'
.1 ''1,(.

IIIA~' (,

.: ~,,,;:j
, ,\~

~~~~:I~... \\":......~
, t:l:~

, ".:

~;:II,},S
, li"I

:1":~¥~:
\ lillI"':
lA 'H,:';

,I'",. '
'.1'



FEB-08-2011 16:37 P.10
, ,I

"
.:d"

, '
"\

! :, ~ ¿: I

"
I 'I (\~oxnplaint:àllE~ge,$,a valid claim is hardly a "non·discretio'nary, ministerial" act. Q!.
,,' ." ,:

Dyno v. ROs.e.. ~ßO;A.D.2d 694,698 (3d Dept. 1999) (dismiss'~ng man!damug,petition
I ',I \ I '

~e'eking tø.:cdmj~l entry of a default judgment because the determination ~f a
• ~I' •

, .
complaint'~ fáéi;~l validity involves judgment and discretion).

. The,icase~ petitioner relies on (Pet. Opp. at 5-6) ~ not to the contr~l"Y·
. , '

Indeed, ~~~.GrzYb v. Constantine. 182 A.D.2d 942, 944 (3d D"Pt.19~2).
, ",,' " '

/\ ,.

dismissed:':~:p~tÚion seeking to compel the state police to contínue a crimjnal
• \ ' I

inv~sti~~i~~ ~eause the "extraordinary remedy [ofmandamusl w¡illlie onlyto

compel the pe~Q~ance of a purely :ministerial act." Similarly, Klbstermann v.
,
"

QuomQ: Sl N.Y~2a525, 539 (1984), compared a town council's ministeriat duty "to
.>

designate,:t;tp to.' four newspapers having the largest c~rc~ation for'the purpose of

x:eceiving',city à4vertising/' to "the decision to prosecute,a suit [wh~ch] is ~ matter
.. ,

left to th~ :p·ù..b~~:officer'sjudgment and, therefore, cannot be compelled." The
,

exercise' óf'judginent in deciding whether to conduct an investigation is far more
, '

analogou~ to ~cldIDg whethe~ to bring a criminal pro~tion than to d~.i~te
,o' " \ : '

, . .
:p;ewspape.rs,~().t,àdvertising. Nor is Grant v. Cuomo) ISO A.D.2d 154, 157 (1

8
&Dept.),

.',' ',: "

, ruf!!, 73' ~.Y.2d 820 (1988), comparable to the case at'~ ..ar, as it de,alt witb the city's

• lo'

syátemic;fail~l'e"~o commence child abuse investigations within a, set 24-hour period.

Petiti:q~e1:"also fails to distinguish cases holding,that a decision to undertake
:

':an investiga;tiøil. is inherently discretionary and therefore not subject to 'mandamus
- ," '

(see Resp. Mem.. at 22-24). Such cases were not decid~d 'on narroW statutory
, ~ , \ I

I'!.. , Igrounds;.,as,p'è~itioller contends, but on the broad~r principle that "the decision not
. ' :. : ',:' :. '
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, ' ,

, '

to conduct k~i~~es'tigàtion was a matter of discretion." Toeavello v. City of New, " '

• "I

Wk, 2.72 A.D:2'd'201 (ll!t Dept. 2000); ~ also Sassowet', '289 A.D.2~ at 119)
, ", ", \

(respondent'l?' ('~et:~:rmínation whether to investigate a co:mplaint mvolvee an

eJtercise of.'discretion and accordingly is not amenable to mandam\ls>') (citing
, '

, 'Mantell v~'NYSè,Qmmission on Judicial Conduct, 277 A.D.2d 96 [1s
t. Dept. 2000]).

f I,o, r .', '

. 'Petitio~et.~ view, if adopted, would compel the re,spondents to open an
'I ••

investigation àe~ery complaint by any person against any licensed. professional,
,.1. __ " I

" f Iwith no j.U;dgid;~ntor discretion to make an initial 'determination on whether it

'('alleges c9n-dti~',¡con5tituting professional miseonduct", under Education §
I

6510(1)(b),'. S~c'4'a result would be contrary to the stat~tory language, and
, , ,, '

prevai1~g law,¡'áp.d counter to the public interest in ensuring that, the respondents
, '

allocate their'l:'~SOUrCeBin an efficient and rational manner.
• I ~

I ue ts
P , ..

il , 'r Has N " lear Le I Ri t"T T R lief e R
2.

Pëti~io~e~also cannot make the necessary showing that his alleged legal

right to camperán investigation is "so clear as to admit ,of no doubt or controversy'?'
, '

Matter'öf,CQi!istal Oil New York, Inc. Ve Newton,,281 A.:Q.2d 55, 5;7 (1st Dept. 1997);
I ,I", \

I

Matter of Pe~rBen v. Village of Saltaire., 77 A.D.3d 954,,956 (2d Dept. 2010).

Petitioner, ,conspicuously ignores the fact that the only provision in Education
, '

"

Law § 6fl.lO á:uthorizing a judicial proceeding, subsection 5, is in~pplícable here (see

Resp. ~~m. ~~,1,8). Under standard principles of statutory construction, the specific
, >

\, " I •pr~visi0:tl forca'r,emedy in a certain circumstance implies its u.navailability in others:

''where:.~ la~<ei¡pressly describes a particular act, tbin~ or pereon to whích,it shall
, ',' \'

, ,
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, "

apply, an irre"flJ¡~~~leinference must be drawn that whatis omitted or not included
., \

,: I • " I

was intended tobe omitted and excluded." Petersen, 77 A.D.3d at 956 (citing
, ' '

" ',', ,

McKinneyl,s Statutes, § 240). Despite petitioner's mantra-like assertion that he has
" ,, "

a "clear leg~, ri~bt" to the relief he seeks, he fails to cite any case ~anting it.
I I },'

Equally meJ;'itless is petitioner's claim that the acts alleged by his ~omplaint
, ,

~ell "squarely ·w:~tp.'inthe Respondents' oversight authority", (pet. Opp. at 9).

Co~trarY.tq'petitioner's argument, determining whether a cq¡mplaint alleges
I I I, I

professio~~·misho'n.duct in the practice of psychology does.not involve "pure ...
I ' ~ • I I I I

. ,
statutory r~adi'tig'and analysis" (Pet. Opp. at 8). The respondents plainly were

called :upo~ ~~'~Sf¡ltheir expertise and familiarity in regulating the profesaions when

'determini:øg w~e~her Dr. Leso's alleged assistance in the interrogation of
" ,

Guantana.~o:detainees came with New York's definition of the practice of

psycbologyrw \Vha,re, as here, statutory interpretation implicates "knowledge and
,\ "

:undelstan~ni.~pí underlying operational practices ... the courts r~gularly defer to
I ." •, , '

the goverrl.~eD¡tkl1:'agency charged with the responsibility for adm.il;ristration of the

s~atute.JJ ~'urc~~~~~~.Merchants Mut. Ins. Co., 49 N.Y.2d 451, 459 (1980); 4., Matter
, '

of Fox v. gó.ar~.p£,Regents, 140 A.D.2d 771, 772-73 (3d Dept. 1988): .
"

interpretatïçJn ,~fÈducation Law § 7601-a.

A p}~Ín I:~,a~g of the statute shows that the practice of psyqhalogy concerns

therapeuti~l h~fi:1ingactivities directed at patients, suggesting nothî~g remotely like
, ' ,

the "acts ',~~'~Q~~ and inhumane treatment" that petitioner alleges'toak place
,)/,\' I

I,~/:I • I ,
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during the~;,int~;~~~ation of suspected terrorists (Pet. Opp. °át 20; P~titíon, ~¡~16-
, ,I, ,1,:" lo ,
J ,

20).l For oé~am~l~, the purpose of the practice of psycho~gy is described as
'o • I. ~ \ ~ • \ I

t I,

"preventing or '~U'Ølinating symptomatic, maladaptive or'undesired:behavior;
, " , I I

, ¥ J I. ' I

enhancing ~Xlte.~ersonal relationships, personal, group or ~rganizaiíQnal ;
','",

~'ffectiven~Bs áo~4work and/or life adjustment; and improving behavioral health
I I

I I I I

\ IJ'" I

and/or mental b:~:a:lth"(Educ. Law § 7601~a[1]). Moreover, the actiVities specified
, " ,l [ ~ \' ' I

include o'~Po~Yéh~~b~cal(including neuropsychological) tf:$t;'ng and counseling:
" '. i:

I I 'h ~ •• i ,........ I I'.' \ ." •., ..

psy~hoan#y.Bi~; pSYéhotherapy; the diagnosis and trea~rilent of mental, nervous,

emotional,',copi:ti~e or behavioral disorders, disabilities, ailments or illnesses,
" \ I, o

I I I, "'" ' 1

alcoholism. su~~nce abuse, disorders of habit or conduct, the psychologiçal aspects
o I

I' \
• , .~ lo. I ,

of,physica:tilln~s£;l,; accident, injury or disability [and] psychological: aspects oí
I I I~ ' "

le~ing (i~cl~~nglearning disorders)" @. The statute further pJ;'ovides that
'l I~, I

,"diagnosis!a~d;k~atment" means "the appropriate psychological diagnosis and the
, "

I '" I

o:rdering ot,prqy~~ng of tre~tment according t~ need [s'Il;chas] counseling"
',\', I. " \

psychoth~:rapi:i~°l1¡larital or family thel'apy, psychoanalysis, and otIler psyc:p.ological
"

"

interventí6n&,':/~@d~,§ 7601-a[2]) .
. : \ ,ctpr

The:"p~~~~e of Education Law § 7601-a, as sho~n:,by its legislative)rlstory, is
lo \ '" ' I, ,

I I.'
to "confOnb: th~'1aw to current practice by taking into accmunt whatopsychologists

, , 1\'\ I I :

I I ~ I •

actually dÓ':in their everyday work" (Mem. in Supp. dfS, ,7727, McKi:aney'~ 2002
\ I :

• • I I

Session La:ws ~t 2132). Thus, as observed in People v, R.R., 12 Mis,c.3d uh, 171
• 1':\, ' I

'"

2.;Petítí~e,r.'~ii~~~s~~~~~ionthat Dr. Leso's role included "determining whether detainee~ ~~o1:lldbe ~íven a mental
,l:i~~tb~efen'~I~:<~~;',~. ~t li) was ~ot made in the Petition or in petitioner's,letti!i's to thè :E4ucation Department,
and woul~ bø,:ç,on't;tál)' t'Q, hJSother cla\ms in any event.
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"

'"

(Sup. Ct. N.Y'.OtY, 2005), the defined scope of practice is"wholly eímícal in nature."
" '

, '

Instead obeading the law in light of its clear purpose, howe".r, petitioner isolates
, , ':', '

tews liks '~Sired beha"ior" and "psychological inter"entions" and gi"e. them a

tp,.aning ;"'ritrl!"Y to the rest of the statute and applies it, to a setting that ob'liously

was not'clj.nië8J.'(pet. Opp, at 11). Although petitioner cites varioue rules of
< •

statutOI:y-COIlåtr!'-ction,he ignore. the relevant 1'\11ewbi~ e"plai:O:.why his
, \

, , .'

înterpr~~atio~:ofthelaw i~wrong:

Ít::'i~'a;~,damental rule of statutory construction that a et:¡J.tuteor
1e.giEÙ!\~veact is to be construed as a whole, and,that all PlP'ts of an act
are to'~ read and const1'\1edtogether to determine the legj.slative
intent: ... Statutory words must be raad in their context, and words,
phrases, and sentences of .. statutory section should be inte<p

reted

with t,eterenee to the scheme of the entire section ... [Plartièular
provisions, therefore, should not be torn from their places and, so
iéolatèèl, 'be given a special meàning at variance with the general
purpoèe and spirit of the enactment.

"I •

,Co~t U;'Mc}Gnney'sStatutes, § 97 ("Allparts to be construed togethet'),

In vi~w,.ofthe curative purposes reflected throughout Education Law § 7601·
. ' .

a, Dr,'J:;eso',!,service in the United State. military at Guantan..mo Bay could not
, '

ration;Jny'(iQ ileemed to be the "practice ofpsychology", on patie"ts under Ne....York
"li '

law, lndeè,d, :,thedictionary definition of "patient" ci\:edby petitioner contradicte
, .this ~S~8 ..The detainees were not "individwù[sj " ....aiting o~under medical care

and b!>àtni~nt or any ofvarious personal ser\'Íces," when the p~ose of their
,. ,

inten-ogatlOn clearly was not to provide them medical care or services but to obtain

inÍon!!-1\~Ii,ftom them in order to prevent more terrorist attacks (pet. Opp, at 13),
, 'l. I

.' ' /., I'""p~er also misreads the cases that he claims .haw that disciplinarY
,. '. "

\ ,I,{'

.' ,,' I ~
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. '

, \ ...
, , ~ ,\

action can.be ta~~~ for patient abu~e absent à patient-therapist rel~tionship (Pet.
I • I. .,

• • ,f, I • I

Opp. at la-Q4). :;,~p.Block, a nurse was found guilty of professional misconduct for
" ': I I

• I' I"

engaging i~'an ,~'i~.propersexual relationship with a 16 Y,earold, wi~h suicidal.. ,
,.' I "

tendencie~,:whrk 'Shewas ª patient." 73 N.Y.2d at 335 (emphasis added). Similarly,
.' • " • I '

.. {I;J. Stein, ~ ~syc~~logist was found guilty of unprofessional conduct for verbally
• I I \

abusing ruip.·,~h~~~teninga female patient and her parents during the course of
I I , •

familY thè~apy.:~e$sions. 162 A.D.2d at 786-87 (emphasis added). The conduct
- ~', ~ I. .:

..... ,.",,.,.. ,

. alleged by:~eti~öIl:er does not equate with those abuses of the patie.:p.t-therapist
I' I'

l'ejationship: '~Ä~less could petitioner claim that his 'right to compel an
1 I 1,1

inv~stig~tiøn.b~8edon it is beyond any "doubt or conttov~rsy." Coastal Oil New
• ~ I '

. \ ,', i .

York, 231"A.D.2d,at 57; ~ also Petersen, 77 A.D.3d at 9.66.
_._ I r\l,', - I,

.'
V o¥

As ø:.fin:a:l:.matter,petitioner's assertion that his caae is saved from dismissal
. .'

I J' .' I .1

I • I 11. \

because the .respondents~ determination was "arbitrary and capricious and affected.',: .!.!' '. . • •

by an er~cJi.ot"~~~i is easily disposed of (Pet. Opp. ·at 14-15). Nota,,~y, petitioner did
.' ..

not cite Cf'LR §;:1,;803(3) in his moving papers - - his initif11 memora;ndum of law (at
.'

2-4:) descii:be4 the'reliefsought as dan order ofmandamu:s"'under qPLR § 7803(1).
11,:" I "',I I

In anY.ê:yent, the respondents! determination was iu. no way ~~bitrary and
I ' ': I • .:

capricíoua':~r í~~a.*yerroneous. As shown above and as'previously ~tated (Resp.. \ \, .'
~ I • I •

Mem. at 2~-25)/the respondents rationally found that Dr ..Leso's ~ij.eged conduct at

Guant~a~o. ~y:'~id not constitute the practice ofpsycb.ology or professional

m~scond1,;J.ct·as·~:Únder8toodby New York State, o~within llny known precedent. It
~ II ' I I

th~fo:t~' ;o.~4::·~thave made sense to commit state resources to an investigation.
/11 • I ~ '.' ~ \ ,i ~' \ I I
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"I "

," 1\., 'I. 1,

While pe£lq.oner disputes the respondents' deterxn\nati0Il:, the salient point is
• " I

that it wa!inot,ärbitrary but was based on reasonable grounds. Consequently,
\ ''':' \ I

, , \ ,\ . ,'.'
• I I I

petitioner.hasno'cause of action under CPLR § 7803(3). Howard v. Wyman, 28
• I ' • I

\ '. I '

" 'N.Y.2d 434~,438"(1971) ("[t]he judicial function is exhausted when there is found to
\ I ' ,

be a ~~tio~~ b¿~~s:for the conclusions [of] the administrative bOdy"): (quoting
, " I

\. \ ,.
I I I '

Rochester ,Tel. ·CoW. v. U.S., 307 U.S. 125, 146 [1939]); Matter-ºfKar.asik v. Board
\ I "j,.

" .. " .
of.Regentst-: laO'¡~1,D.2d 923, 924·25 (3d Dept. 1987) (affirming agency's decision that

, ( " \...,,..,.•.,-~.. ,,, .'~\

rationally applïcaä. a statute within its enforcement authority) .:I ~: I: ~I
r , ,, ,

, . CONCLUSION
... , '

For ,all o\~t~~ foregoing reasons, the respondents' møtion should be granted
'. I •, .

and the pgtin~ri,~andthis proceeding should be dismissed.
.. \ \ l,

"

Dated: Néw Y~.~~",NewYork
Fe'1:h·ua:W:8, 2011
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