Executive Summary

International human rights and humanitarian law experts
urge the Bolivian Government and Armed Forces to abide by their
international law obligations
On November 15, 2019, the interim Bolivian Government issued Supreme Decree 4078, which
purports to immunize from criminal responsibility “personnel of the Armed Forces participating
in the operations to reestablish internal order and stability” for all actions undertaken in response
to the current protests. In light of the decree, international law experts reiterate core principles of
international law related to the use of force, freedom of assembly, and command responsibility,
and urge the Bolivian Government to take into consideration the legal obligations of the Bolivian
State under international law.
● The Bolivian State has an obligation to give effect to the international treaties it has
ratified that protect human rights. Bolivia has ratified and constitutionalized
international treaties that protect human rights, including the Rome Statute of the
International Criminal Court, the International Covenant on Civil and Political Rights
(ICCPR), and the American Convention on Human Rights. Bolivia has also accepted the
jurisdiction of the Inter-American Court of Human Rights.
● Right to protest and free assembly. Peaceful assembly and protest are protected by
Bolivia’s Constitution, national legislation, and binding international law.
● Principles on the use of force and international obligations to protect the rights to
life and physical integrity of protesters. Principle 9 of the U.N. Basic Principles on the
Use of Force and Firearms by Law Enforcement Officials prohibits the intentional lethal
use of firearms, unless such use is strictly unavoidable in order to protect life.
Indiscriminately firing into a crowd of protesters is never allowed.
● Extrajudicial killings are prohibited under international law in every major human
rights treaty. Such killings constitute crimes against humanity when committed in a
widespread or systematic attack against civilians.
● Under the doctrine of command responsibility, superiors (including civilian
superiors), can be held responsible for the crimes of their subordinates. Even if
superiors did not directly order the commission of the crimes, if the superiors had
effective control, knew or should have known that the actions of the subordinates were
likely to lead to a crime, and the superiors failed to prevent or failed to punish the actions,
they are responsible under the doctrine of command responsibility.
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Executive Summary
● Laws or decrees that immunize perpetrators of human rights violations from
accountability are invalid under international law. Supreme Decree 4078 has the
potential to be used for these impermissible ends that would contravene Bolivia’s binding
obligations under international law.
● Under Inter-American jurisprudence, when a State adopts laws which are contrary
to the American Convention, domestic courts may not give legal effect to such
measures without violating the Convention.

The undersigned experts have reviewed and endorsed the attached document, which restates well
established principles of international law that are relevant to the context of Bolivia today.
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International human rights and humanitarian law experts urge the Bolivian
Government and Armed Forces to abide by their obligations under
international law.
On November 15, 2019, the interim Bolivian Government issued Supreme Decree 4078, which
purports to immunize from criminal responsibility “personnel of the Armed Forces participating
in the operations to reestablish internal order and stability” for all actions undertaken in response
to the current protests. Following this decree, the Inter-American Commission on Human Rights
expressed its concern, noting that this attempt to exempt Armed Forces from criminal
accountability contravenes international human rights standards.1
As scholars and experts in international human rights, international criminal justice, and the law
of armed conflict, we wish to reiterate core international legal principles concerning the use of
force in the context of peaceful protests, command responsibility, and the incompatibility of
measures that create immunity for gross human rights violations with Bolivia’s binding human
rights obligations.
I. The Bolivian State has an obligation to give effect to the international human rights
treaties it has ratified
Bolivia has constitutionalized all international treaties that protect human rights it has ratified.
Article 13.IV of the Constitution of the Plurinational State of Bolivia (Constitución Política del
Estado (2009)) states that the rights and duties of the Constitution must be interpreted in
accordance with international human rights treaties ratified by Bolivia. In addition, Article 14.III
“guarantees the free and effective exercise of the rights established in this Constitution, the laws
and international human rights treaties.”
Among the treaties that protect human rights, and which Bolivia has ratified, are: the Rome
Statute of the International Criminal Court, the International Covenant on Civil and Political
Rights (ICCPR), and the American Convention on Human Rights. Bolivia has also accepted the
jurisdiction of the Inter-American Court of Human Rights.
II. Right to protest and free assembly
Peaceful assembly and protest are protected rights under international and domestic laws. In
Bolivia, the right to peaceful protest is enshrined in Article 21 of the Constitution of the
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on Twitter, available at https://twitter.com/CIDH/status/1195817630533390336.
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Plurinational State of Bolivia (2009). The respect for this right is also a binding international
obligation for Bolivia, pursuant to Article 21 of the ICCPR, Article 20 of the Universal
Declaration of Human Rights, Article XXI of the American Declaration on the Rights and Duties
of Man, and Article 15 of the American Convention on Human Rights, among other international
human rights instruments. Bolivia has constitutionalized all international human rights treaties
that it has ratified, per articles 13 and 14 of its Constitution of 2009.
Bolivia has implemented international human rights law and international humanitarian law
throughout its national legislation. For example, its “Administrative Resolution Nº 0266/2017,
Manual for Police Operations of Maintenance and Restoration of Public Order” explicitly
incorporates international human rights treaty obligations.
III. Principles on the use of force and international obligations to protect the rights to life
and physical integrity of protesters
States’ duty to protect life is enshrined in all major human rights instruments and is part of
customary international law. See, for example, Universal Declaration on Human Rights (art. 3),
ICCPR (art. 6), American Convention on Human Rights (art. 4), American Declaration of the
Rights and Duties of Man (art. I), Convention on the Rights of the Child (art. 6).
In the context of policing protests, it is well established that state agents must respect the right to
life and the corollary right to be free from arbitrary deprivation of life.2 The principles of
international human rights law that apply in the context of policing and protests are reflected in
the United Nations Basic Principles on the Use of Force and Firearms by Law
Enforcement Officials.3 These Principles articulate internationally accepted standards around the
use of force by law enforcement.4
While the Basic Principles are not, in their entirety, binding on States, Principle 9 of the Basic
Principles is a “rigorous applicatio[n] of legal rules that States have otherwise assumed
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under customary or conventional international law.”5 Thus, Principle 9 “reflects binding
international law.”6
Principle 9 of the Basic Principles states:
law enforcement officials shall not use firearms against persons except in self-defence or
defence of others against the imminent threat of death or serious injury, to prevent the
perpetration of a particularly serious crime involving grave threat to life, to arrest a
person presenting such a danger and resisting their authority, or to prevent his or her
escape, and only when less extreme means are insufficient to achieve these objectives. In
any event, intentional lethal use of firearms may only be made when strictly unavoidable
in order to protect life.
Basic Principles, Principle 9 (emphasis added). Principle 9 thus reflects the core international
legal obligation on the part of States to protect life. The Basic Principles also reiterate the
obligation on the part of States to respect the right of individuals to participate in lawful and
peaceful assemblies (Principle 12). Even when protests are deemed unlawful because they are
considered violent, Principle 14 states that “law enforcement officials may use firearms only
when less dangerous means are not practicable and only to the minimum extent necessary. Law
enforcement officials shall not use firearms in such cases, except under the conditions stipulated
in principle 9.”7 Accordingly, the use of lethal force must be as a last resort and only under
circumstances where there is imminent threat to life. The UN Special Rapporteur on
extrajudicial, summary or arbitrary executions has provided further guidance in the context of
protests, including protests that may turn violent: “The mere fact that some protesters in the
crowd are violent does not turn the demonstration as a whole into a non-peaceful assembly. In
violent assemblies (that are both unlawful and not peaceful) minimum force should also be used,
and firearms may be used only in accordance with Principle 9. Indiscriminate fire into a crowd is
never allowed.”8
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Extrajudicial killings are prohibited under international law. This prohibition is codified in every
major human rights treaty, including in the American Convention on Human Rights and the
ICCPR. The prohibition on extrajudicial killings is so pervasive that it is part of customary
international law and is binding on all states. When committed within the context of a
widespread or systematic attack against a civilian population, extrajudicial killings constitute
crimes against humanity under international law. These prohibitions find expression in the
statutes of the major international criminal tribunals as well as in penal codes around the world.
When perpetrators cannot be tried in the country where they committed the crime, or in
international criminal tribunals, there is an increasing use of universal jurisdiction to ensure that
perpetrators of serious crimes, including torture and extrajudicial killings do not escape justice.9
IV. Command responsibility for extrajudicial killings
The doctrine of command responsibility reflects a key principle of military functioning: A
commander is ultimately responsible for the actions of individuals under their command do or
fail to do. This is the essence of command. As a legal doctrine, courts can hold superior officers
liable for crimes committed by individuals under their command, even if such commanders did
not personally commit or directly order the crime. This doctrine—set forth in international law,
including in Article 28 of the Rome Statute, which addresses the responsibility of commanders
and other superiors—is designed to encourage commanders and superiors to prevent their forces
from perpetrating war crimes.10 It thus ensures that leaders are not shielded from accountability
when their supervisory failures allow crimes to be committed or promote impunity after the
fact.11 Command responsibility thus operates as a preventative measure against humanitarian
tragedies and as an instrument of justice. The prevention and punishment prongs of the doctrine
are linked in that a robust system of investigation and punishment for crimes that have been
committed by subordinates helps to deter these crimes from being committed by others.
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IV.A. Direct liability
Military and civilian superior officers are likely to be liable for crimes committed by their
subordinates, including crimes against humanity and other gross human rights violations, when
they plan, instigate, or order them. Individual criminal responsibility for war crimes and gross
human rights violations is set out in international law, including under the Geneva Conventions12
and the Rome Statute.13 Even if superiors did not plan, instigate or order crimes committed by
their subordinates, they can still be held criminally liable for these crimes under under the
doctrine of command responsibility if they fail to prevent or punish crimes by their subordinates.
IV.B. Liability under the doctrine of command responsibility
Liability under the command responsibility doctrine is established when: (1) a subordinate of the
accused has committed, or was about to commit, a crime; (2) the accused is a military
commander or effectively acting as a superior over the individual who committed the crime; (3)
the accused has effective control over the individual who committed the crime; (4) the accused
knew or should have known their subordinates were committing crimes; and (5) the accused
failed to prevent their subordinates from committing crimes or failed to punish the crimes.

Underlying crime
In this context, the underlying crime is one that violates core international human rights. For the
purposes of liability under command responsibility, the underlying crime does not have to be
completed in order for liability to attach: if the crime is about to be committed by the forces
under the accused’s command, liability can be triggered.14 Accordingly, relevant conduct could
include situations in which subordinates directly perpetrated a crime, where subordinates planned
or ordered a crime, where subordinates aided or abetted a crime, or where subordinates
committed crimes by omission.15
Military or civilian superior
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The accused must have been a military superior or effectively acting as a superior over the forces
that committed the crime.16 This includes civilians in positions of command, such as a president,
vice president, or cabinet member with relevant authority. Authority can be de jure, that is, as a
matter of law. This is the case when there is an official appointment or authority is formally
granted,17 as for example, in the Constitution of a State. Individuals, including civilians, can also
be held liable in the absence of official de jure authority if they are “effectively in command”
over armed forces.18 Effective command over subordinates can be “inferred from the accused’s
ability to give them orders and to punish them in the event of violations.”19

Effective control
The perpetrator of the crime must be a subordinate of the accused “by virtue of his or her
position, senior in some sort of formal or informal hierarchy to the perpetrator.”20 The accused
must have effective command and control or effective authority and control over the forces that
committed the crime.21 A superior has effective command or authority and control if they have
the material ability to prevent and punish the commission of offenses.22 Where the specific
individual who committed the crime is not identifiable, it is sufficient if the individual is
identified as a member of a group over which the accused has control.23
Knowledge of the crimes
It is enough that the superior “knew, or owing to the circumstances at the time, should have
known that the forces were committing or about to commit” a crime.24 Indications that a
commander should have known about crimes include, for example, the number of crimes, the
16
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type of crimes, whether the crimes were widespread or notorious, the number and type of forces
involved, the means of available communication, the location of the commander at the time, and
the geographical location of the acts.25 Where a superior officer or commander is part of an
established military with functioning reporting systems, courts are more likely to find that they
should have known about crimes under their command.26
Duty to prevent and punish
A superior is required to take all necessary and reasonable steps within their power to prevent
crimes.27 Superiors are also required to take all necessary and reasonable steps to punish the
perpetrators or report the crime to authorities for investigation and prosecution.28 If a superior
fails to take these steps, they can be held liable under command responsibility.29 The duty to
prevent and the duty to punish are two separate responsibilities, and superiors must fulfil both. If
“the accused knew or had reason to know that subordinates were about to commit a crime and
failed to prevent that crime, he cannot make up for his failure to act by punishing the
subordinates afterwards.”30 Superiors have a responsibility to prevent and punish crimes even if
these crimes were ordered “by other superiors.”31
Whether a superior took all reasonable steps to prevent or punish depends on what measures are
within their power,32 and what is appropriate in the situation.33 This is assessed on a case-by-case
basis.34 The degree of effective control that a superior exercises will determine what is within
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their powers.35 In a more organized bureaucracy, a superior has a greater ability to prevent and
punish crimes than in a more informal group. Merely warning security forces that they will be
disciplined or arrested if they commit crimes, for example, is not sufficient to satisfy the
superiors’ obligation to prevent crimes by their subordinates.36 Reasonable and necessary
measures can include reporting the matter to competent authorities where this report is likely to
trigger an investigation, carrying out an effective investigation to establish the facts, issuing
specific orders prohibiting or stopping the criminal activities and ensuring the orders are
implemented, and taking disciplinary measures against the commission of crimes.37 These
measures to prevent and punish the commission of crimes by government security forces must be
taken by superior officers or civilian commanders, even if another superior has given orders that
will reasonably lead to the commission of crimes. In other words, superior officers and civilian
commanders have a duty to “prevent his subordinates from following unlawful orders given by
other superiors.”38
Bolivian Supreme Decree 4078, which purports to immunize from criminal responsibility
“personnel of the [Bolivian] Armed Forces participating in the operations to reestablish internal
order and stability” for actions undertaken in response to the current protests in Bolivia, makes it
unlikely that superiors will take steps to prevent and punish crimes committed by Bolivian
security forces.
V. Laws or decrees that immunize perpetrators of human rights violations from
accountability are invalid under international law
Bolivian Supreme Decree 4078 (Decreto Supremo 4078) of November 15, 2019, purports to
immunize “personnel of the Armed Forces participating in the operations to reestablish internal
order and stability” from criminal responsibility “when complying with their constitutional
functions, act in legitimate defense or according to their need, in compliance with the principles
of legality, absolute necessity and proportionality, in compliance with Articles 11 and 12 of the
Penal Code, Law 1760 and Criminal Procedure Code.”39 Despite its caveats, the decree has the
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potential to be used as a means to immunize from criminal responsibility members of the Armed
Forces who may commit gross human rights violations against protesters.
Under binding jurisprudence of the Inter-American Court of Human Rights, domestic measures
that attempt to create impunity for gross human rights violations, including extrajudicial killings,
are incompatible with the American Convention on Human Rights and are a violation of its
Articles 1.1, 2, 8, and 25.40 In the context of laws that create impunity for crimes against
humanity, the Inter-American Court has also made clear that when the State “adopts laws which
are contrary to the American Convention” domestic courts may not, without violating the
Convention, give legal effect to such measures.41
As a State Party to the American Convention on Human Rights, Bolivia has committed to respect
and give effect to the rights and freedoms protected by the Convention.42 Moreover, under
Article 62 of the American Convention, the State of Bolivia recognizes the jurisdiction of the
Inter-American Court “on all matters relating to the interpretation or application of this
Convention.”43
We urge the Bolivian Government to take into consideration the legal obligations of the Bolivian
State under international law.

https://twitter.com/CIDH/status/1195817630533390336.
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