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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

WESTERN DIVISION 

AHIMSA WICKREMATUNGE, in her individual 
capacity and in her capacity as the legal 
representative of the estate of LASANTHA 

WICKREMATUNGE,  

Plaintiff,

v.  

NANDASENA GOTABAYA RAJAPAKSA,  

Defendant.

 Case No. 2:19-cv-02577-R-RAO 
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AMENDED COMPLAINT 

Date:            September 16, 2019 
Time:           10:00 am 
Courtroom:  880 
Judge:          Hon. Manuel L. Real 

Case 2:19-cv-02577-R-RAO   Document 42-1   Filed 08/16/19   Page 1 of 56   Page ID #:330



DECLARATION OF JOSEPH ASOKA NIHAL DE SILVA IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 
PLAINTIFF’S FIRST AMENDED COMPLAINT

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Robert N. Weiner* 
Robert.Weiner@arnoldporter.com  
Raul R. Herrera* 
Raul.Herrera@arnoldporter.com 
R. Stanton Jones* 
Stanton.Jones@arnoldporter.com 
ARNOLD & PORTER KAYE SCHOLER LLP  
601 Massachusetts Ave., NW  
Washington, DC 20001  
Telephone: (202) 942-5000 
Facsimile: (202) 942-5999 

Attorneys for Defendant   
Nandasena Gotabaya Rajapaksa 

* Applications to appear pro hac vice pending. 

Case 2:19-cv-02577-R-RAO   Document 42-1   Filed 08/16/19   Page 2 of 56   Page ID #:331



1 
DECLARATION OF JOSEPH ASOKA NIHAL DE SILVA IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 

PLAINTIFF’S FIRST AMENDED COMPLAINT

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

I, Joseph Asoka Nihal de Silva, hereby declare as follows: 

I. Introduction 

1.1 I received my Bachelor of Laws Degree from the Law Faculty of the 

University of Sri Lanka in 1971, was admitted to the bar by the Supreme Court of Sri 

Lanka in 1972, and practiced law as an attorney-at-law of the Supreme Court.   

1.2 I joined the Department of the Attorney-General on February 4, 1974, as a 

State Counsel, which required that I appear as counsel for the State in civil and 

criminal matters in both the original and appellate courts in Sri Lanka.  I held the 

position of Senior Deputy Solicitor General when I was elevated as a Judge of the 

Court of Appeal in 1995. 

1.3 On August 1, 2001, I was appointed as a Judge of the Supreme Court and 

assumed the office as the 42nd Chief Justice of Sri Lanka on June 9, 2009.  I demitted 

from that office on May 17, 2011, upon reaching the age of retirement.   

1.4 After my retirement, the President of Kenya appointed me as a member of 

the Vetting Board of Judges and Magistrates with two other judges from the 

Commonwealth of Countries.   

1.5 In 2004, I was appointed as Judge of the International Criminal Court for 

Rwanda and functioned in that capacity for four years, during which time I was a 

member of the bench that dealt with several cases of genocide. 

1.6 Annexed to this declaration is a copy of my curriculum vitae as Exhibit 1. 

II. Scope of Engagement 

2.1 I submit this declaration at the request of Counsel for Defendant 

Nandasena Gotabaya Rajapaksa in support of his motion to dismiss this action on the 

basis of forum non conveniens. 

2.2 In preparing this declaration I have read Plaintiff’s First Amended 

Complaint in Case No. 2:19-cv-02577-R-RAO, as well as relevant Sri Lankan law and 

other legal authorities as set out in this declaration. 
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2.3 The opinion provided in this declaration is based upon the common law of 

Sri Lanka and statutory law as set out in the Sri Lankan Constitution, Civil Procedure 

Code, Judicature Act, and upon academic writings and relevant precedent.  I reserve to 

myself the right of providing an appropriate addendum to this declaration in the event 

any other relevant materials are subsequently made available to me. 

2.4 The opinions in this declaration are expressed on the basis of my expertise 

and experience.  The opinions expressed represent my complete, true, and professional 

opinion and are entirely mine. 

2.5 My opinions have been requested on the following questions: 

i. Assuming that all allegations contained in the First Amended 

Complaint are true and correct, would Sri Lankan courts have 

jurisdiction over claims brought by the Plaintiff against the 

Defendant based on similar allegations? 

ii. What is the procedure for service of process on a defendant in Sri 

Lankan judicial proceedings? 

iii. What Sri Lankan civil causes of action are available to the Plaintiff 

and what types of damages could be recovered? 

iv. Is there a process in Sri Lanka for recommending the initiation of 

criminal proceedings to the government? 

v. Could the Plaintiff seek redress in Sri Lanka through any other type 

of proceeding or avenue for relief? 

vi. Must a plaintiff be physically present in Sri Lanka in order to file a 

civil action, recommend the initiation of criminal proceedings, or 

otherwise seek relief as discussed above? 

vii. Have civil actions based on allegations similar to those contained in 

the First Amended Complaint been brought against former or 

current government officials in Sri Lanka? 

viii. Have criminal actions based on allegations similar to those 
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contained in the First Amended Complaint been brought against 

former or current government officials in Sri Lanka? 

ix. Would the Plaintiff’s claims be time-barred by the statute of 

limitations in Sri Lanka? 

2.6 In this declaration, I will set out a comprehensive narrative of the Sri 

Lankan legal system, describing the basic features of the system, i.e., its history and 

origin, its structure and courts, the availability of appeals, and the role of judges and 

other stakeholders. 

2.7 I will also set out the jurisdiction of the Sri Lanka courts and the legal 

provisions with regard to the service of process, what civil causes of action are 

available to a plaintiff, and what types of damages may be recovered. 

2.8 I will also describe the process for obtaining evidence in civil 

proceedings, including whether the Sri Lankan courts can compel evidence from the 

parties to a case, as well as non-parties, and whether a Sri Lankan court can access 

evidence held by the Sri Lankan government.   

2.9 I will also explain the procedure in Sri Lanka in respect of the initiation of 

criminal proceedings against government officials; whether the plaintiff may seek 

redress through any other type of proceedings for relief; and whether there is a need for 

a plaintiff to be physically present in Sri Lanka to file a civil action. 

III. The Legal System in Sri Lanka 

A. Background 

3.1 The laws of Sri Lanka have been influenced by both the civil and 

common law legal traditions and systems.  Sri Lanka, which was known as Ceylon 

until 1972, was colonized by the British for over 200 years until it secured its 

independence on February 4, 1948.  For this reason, the English common law tradition 

had a great influence on Sri Lanka’s legal system.  At the same time, as a result of 

being colonized by the Dutch prior to the British, Roman Dutch Law also left its 

impression, which has made Roman Dutch Law Sri Lanka’s residuary/common law.  
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The Roman Dutch Law in British times came to be applied in all situations in which 

there was no relevant statute and, in cases of those subject to the special laws, where 

those laws were inapplicable or silent. 

3.2 Criminal law and the law of evidence are statutory.  The Criminal 

Procedure Code of 1898, which was a copy of the Indian enactment, was replaced by 

the Administration of Justice Law of 1973, which in turn was replaced by the Code of 

Criminal Procedure Act of 1979, as amended. 

3.3 The rules of civil procedure were embodied in the Civil Procedure Code 

of 1889 and were derived from the rules of Indian procedural law, English rules of 

court, and the New York Civil Procedure Code.  The Civil Procedure Code of 1889 

was replaced by the Administration of Justice Law in 1973, which in turn was replaced 

by the Civil Procedure Code (Amendments) Law in 1977, as amended. 

B. Constitutional Structure of Government 

3.4 The Ceylon (Constitution) Order in Council 1946 which took effect on 

February 4, 1948, gave Ceylon (as the State was then called) a constitution based on 

the Westminster model.  British conventions were generally followed within a 

parliamentary system of government.   

3.5 In 1972, Ceylon declared itself the Republic of Sri Lanka within the 

British Commonwealth and repudiated the link with the British sovereign, which had 

endured since 1796.   

3.6 Sri Lanka’s current Constitution was enacted in August 1978.  The 

Constitution of 1978 drastically altered the nature of governance in Sri Lanka.  It 

replaced the previous Westminster style of parliamentary government with a new 

presidential system modeled after France, with a powerful chief executive.  The 

President, who is elected by direct suffrage for a six-year term, is empowered to 

preside over Cabinet meetings and has discretion to appoint the Prime Minister. 

3.7 The Sri Lankan legislature is a unicameral Parliament.  The law governs 

the writs of certiorari, prohibition, mandamus, and quo warranto, which have been 
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incorporated by reference to successive statutory enactments.   

3.8 The incorporation of English Law, together with the existence of a civil 

service modeled on the British system, gave birth to a body of administrative law with 

a notable English character.  Today, the courts apply English principles of judicial 

review of administrative action.   

3.9 The rules relating to the exercise of discretionary power and of natural 

justice are based on English principles.  The principle of individual liberty has been 

recognized as an essential element in Sri Lanka democracy and the writ of habeas 

corpus has been retained as a vital safeguard of the liberty of the individual (In Re 

Bracgirdle [1937] 39 New Law Reports pg. 193). 

C. Sources of Law 

3.10 Sri Lanka’s legal system has a long and well-established history and a 

sophistication that can be matched with any common law country with regard to the 

concept of the rule of law and of democratic constitutional values. 

3.11 Sri Lanka enjoys a unique position as it has inherited both the common 

law doctrine of judicial precedent and Roman Dutch Law principles of textual 

precedent.   

3.12 The authoritative sources of law in Sri Lanka are: 

i. Legislation passed by Parliament, the National State Assembly 

(under the 1972 Constitution), or the Parliament of Ceylon, as well 

as colonial legislation still in force; 

ii. Rules made under authority of legislation that have the force of 

such legislation; 

iii. Authoritative Roman Dutch law; and 

iv. Cases decided by the Superior Courts (The Supreme Court and 

Court of Appeals); 

v. Customs that have the force of law by their long standings. 

3.13 Custom is accepted by the courts subject to certain rules; the custom must 
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be ancient; it must be reasonable; it must be certain; and the custom must be observed 

as one of right.  Finally, the custom must be in conformity with the statutory and 

common law.   

D. The Judiciary of Sri Lanka 

3.14 Sri Lanka’s Court System is based primarily on the British judicial 

system, modified to some extent to suit Sri Lanka’s needs.   

3.15 After independence in 1948, the court system was reformed by the 

Administration of Justice Law of 1973.  Later, the 1978 Constitution made several 

important changes that continue to apply today.  Important provisions in our 

Constitution dealing with the judiciary, the independence of the judiciary, and the 

superior courts (the Supreme Court and the Court of Appeal) are Chapters XV and 

XVI, containing within them Articles 105 to Articles 147 of the Constitution. 

3.16 Article 4(c) of the Constitution states that the judicial power of the people 

shall be exercised by Parliament through courts, tribunals, and institutions created and 

established by law.  Article 105(1) of the Constitution stipulates that the institutions for 

the administration of justice shall be— 

i. The Supreme Court of Sri Lanka; 

ii. The Court of Appeal of Sri Lanka; 

iii. The High Court of Sri Lanka and such other courts of first instance 

created by Parliament. 

3.17 Section 2 of the Judicature Act No. 2 of 1978 states that the courts of first 

instance for the administration of justice are— 

i. The High Court of Sri Lanka; 

ii. The District Courts; 

iii. The Family Courts; 

iv. The Magistrates’ Courts; and 

v. The Primary Courts. 

3.18 The Judicature (Amendment) Act No. 71 of 1981 transferred the 
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jurisdiction of Family Courts in respect of applications for maintenance to the 

Magistrates’ Courts.   

3.19 The Judicature (Amendment) Act No. 16 of 1989 made provisions for the 

creation of the Small Claims Court, while repealing the provisions for Family Courts 

and Primary Courts.  This amendment transferred the criminal jurisdiction of the 

Primary Courts to the Small Claims Court, and transferred the criminal jurisdiction of 

the Primary Courts to the Magistrates’ Courts.  Further, matrimonial actions heard in 

the Family Courts were transferred to the District Courts. 

The Supreme Court and Court of Appeal 

3.20 The Supreme Court and the Court of Appeal are both superior appellate 

courts and possess all the powers of such courts, including the contempt power.  

Chapter XVI of the Constitution (Articles 118–48) deals with matters relating to these 

two courts. 

3.21 The Chief Justice, the President of the Court of Appeal, and every other 

judge of the Supreme Court and Court of Appeal are appointed by the President, 

subject to the approval of the Constitutional Council, an independent commission 

established under the Seventeenth and Nineteenth Amendments.  All such judges of 

the Supreme Court and Court of Appeal hold office during good behavior and can be 

removed by the President only upon an address passed by Parliament on account of 

proved misbehavior or incapacity. 

3.22 The Supreme Court exercises its jurisdiction ordinarily by a bench of no 

fewer than three judges, and by a bench of five or more judges in certain circumstances 

described in Article 132.  In cases that are not unanimous, the decision of the majority 

constitutes the judgment of the Court. 

3.23 The decisions of the Supreme Court are binding on the Court of Appeal 

and the courts of first instance.   

3.24 The Court of Appeal exercises its jurisdiction by a bench of at least three 

judges when reviewing an appeal of the High Court, at least two judges in respect of 
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judgments and orders of all other courts of first instance and tribunals, at least two 

judges in respect of the issue of writs and injunctions, and by a bench presided over by 

the President of the Court or any judge nominated by the President to hear matters in 

respect of election petitions regarding parliamentary petitions.   

3.25 The decisions of the Court of Appeal bind all courts of first instance. 

The High Court 

3.26 Article 111(1) of the Constitution as amended by the Eleventh 

Amendment provides for a High Court of Sri Lanka, which exercises such jurisdiction 

as Parliament may by law vest or ordain.  The judges of the High Court are appointed 

by the President.  High Court judges can be removed or subjected to disciplinary 

control by the President on the recommendation of the Judicial Service Commission. 

3.27 The High Court of Sri Lanka has original criminal jurisdiction over grave 

offences and matters contained in Section 9 of the Judicature Act No. 2 of 1978.  

Section 9 states that the High Court has the power to hear, try, and determine all 

prosecutions on indictment instituted therein against any person in respect of— 

i. Any offence wholly or partly committed in Sri Lanka; 

ii. Any offence committed on or over the territorial waters of 

Sri Lanka; 

iii. Any offence committed in the air space of Sri Lanka; 

iv. Any offence committed on the high seas, where such offence is 

piracy by the law of nations; 

v. Any offence wherever committed by any person on board or in 

relation to any ship or any aircraft registered in Sri Lanka; or 

vi. Any offence wherever committed by any person who is a citizen of 

Sri Lanka. 

3.28 Where an offence referred to in the Second Schedule of the Judicature Act 

has been committed, the accused can opt for a trial by jury before a judge of the High 

Court.  Section 11(2) of that Act states that all other trials must be held before a single 
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judge of the High Court.  However, under Section 12, Trials at Bar are held before a 

bench of three judges nominated by the Chief Justice.  By a further recent amendment 

of the Judicature Act, provision has been made for the nomination of three judges, two 

special High Court at Bar as directed by the Chief Justice, to hear and try offences 

connected with economic crime.  Section 18 of the Judicature Act also grants the High 

Court the power to punish for contempt. 

3.29 The Thirteenth Amendment to the Constitution established a High Court 

for each province.  Article 154P(3) provides that every Provincial High Court has the 

power to— 

i. Exercise, according to law, the original criminal jurisdiction of the 

High Court of Sri Lanka, in respect of offences committed within 

the province; 

ii. Exercise, notwithstanding anything in Article 138 and subject to 

any law, appellate and revisionary jurisdiction in respect of 

convictions, sentences, and order made by Magistrates’ Courts and 

Primary Courts within the province; and 

iii. Exercise such other jurisdiction and powers as Parliament may, by 

law, provide. 

3.30 Under Section 3 of the High Court of the Provinces (Special Provisions) 

Act No. 19 of 1990, the Provincial High Court has the power to exercise appellate and 

revisionary jurisdiction in respect of orders made by Labour Tribunals within the 

province, as well as in respect of orders made under Sections 5 and 9 of the Agrarian 

Services Act No. 58 of 1979 concerning land situated within the province.   

3.31 Article 154P(4) grants the Provincial High Court the power to issue orders 

in the nature of habeas corpus in respect of persons illegally detained within the 

province.  It also has the power to issue writs of certiorari, prohibition, procedendo, 

mandamus, and quo warranto in respect of any matter set out in the Provincial Council 

List. 
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District Courts 

3.32 Section 19 of the Judicature Act as amended by the Judicature 

(Amendment) Act No. 16 of 1989 states that all District Courts are courts of record, 

and have unlimited original jurisdiction in all civil, revenue, trust, matrimonial, 

insolvency, and testamentary matters, except such as are assigned by any law to any 

other court.  This section also provides that all District Courts will have jurisdiction 

over the persons and estates of persons of unsound mind, minors, and wards, over the 

estates of beneficiaries of trusts, over guardians and trustees and over all other matters 

assigned to them by law.  Section 21 grants testamentary jurisdiction to the District 

Court.  Section 19A further stipulates the civil jurisdiction of District Courts by stating 

that they have the power to hear all civil matters— 

i. Where the party defendant resides within the district; 

ii. Where the cause of action arises within the district; 

iii. Where the land in respect of which the action is brought is situated 

within the district; and 

iv. Where the contract sought to be enforced was entered into within 

the district. 

3.33 The Judicature (Amendment) Act No. 16 of 1989 also transferred the 

jurisdiction of Family Courts to the District Court.  Thus, the District Court enjoys sole 

original jurisdiction in respect of matrimonial disputes, actions for divorce, nullity and 

separation, damages for adultery, claims for alimony, disputes between spouses, 

parents, and children as to matrimonial property, custody of minor children, 

dependents’ claims, guardianship and curatorship matters, claims in respect of 

declarations of legitimacy and illegitimacy, adoption, and applications for amendments 

of pecuniary and other limitations. 

Magistrates’ Courts 

3.34 Section 30 of the Judicature Act states that every Magistrates’ Court shall 

have and exercise all powers and authorities conferred on it by the provisions of the 
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Penal Code, the Code of Criminal Procedure, or any other enactment. 

3.35 According to Section 9 of the Code of Criminal Procedure Act No. 15 of 

1979, Magistrates’ Courts have the power to try, determine, and summarily dispose of 

all suits and prosecutions for offences committed wholly or partly within their local 

jurisdiction, which offences are by law made cognizable by a Magistrate’s Court.  

Magistrates’ Courts also have jurisdiction to inquire into the commission of offences, 

to summon and examine all witnesses concerning such offences, and to issue warrants 

and other processes to apprehend and summon all criminals and offenders and deal 

with them according to law.  Magistrates can also issue search warrants, require 

persons to furnish sureties for peace and good behavior, and inquire into cases of 

sudden or accidental death. 

E. Judicial Independence 

3.36 Article 106 of the Constitution ensures that justice must be administered 

in public.  The sittings of every Court and tribunal must be in public and all persons 

are entitled to freely attend such sittings.  In certain circumstances, however, public 

sittings may be curtailed or restricted on grounds of national security or public safety, 

or where the procedures relate to family or sexual matters.  In such cases, the Judge 

hearing the case can order the public to leave the courtroom. 

3.37 In recognition of one of the most essential features of a democratic and 

free society, the Sri Lankan judicial system and the judges who administer justice must 

be independent of the executive and the legislature branches.   

3.38 Independence of the judiciary is guaranteed by several provisions in the 

Constitution.   

3.39 Article 107 provides as follows: 

i. The appointment of judges of the Supreme Court and the Court of 

Appeal is by the President. 

ii. All such judges shall hold office during good behavior and cannot 

be removed from office before they reach retiring age or voluntarily 
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resign, except by an order of the President made after an address in 

Parliament supported by a majority of members, on the ground of 

proved misbehavior or incapacity. 

iii. The salaries of the above Judges shall be decided by Parliament and 

paid out of the Consolidated Fund.  Such salaries shall not be 

reduced after the judges’ appointment. 

3.40 Article 110 prohibits any Superior Court Judge from holding any other 

paid office or employment except with the written approval of the President.  The same 

Article provides that no judge of the Supreme Court or Court of Appeal, after ceasing 

his office as a judge, may practice as a lawyer in any Court or tribunal without the 

written approval of the President. 

3.41 Articles 112 through 117 of the Constitution provide for a Judicial Service 

Commission which consists of the Chief Justice (as Chairman) and two other Supreme 

Court judges appointed by the President.  The Judicial Service Commission is 

responsible for the appointment and disciplinary control of all “judicial officers” other 

than Judges of the Supreme Court and Court of Appeal.  Article 117 protects the 

members of the Commission and states that no legal action can be filed against the 

Commission or any of its members for any act done by them in good faith in the 

performance of their duties.  Articles 115 and 116 of the Constitution make it a 

criminal offence for any person directly or indirectly to influence or interfere in any 

way with the administrations of justice by judicial officers (judges). 

F. Jurisdiction 

Civil Jurisdiction 

3.42 Original civil jurisdiction is vested in the District Courts, with two notable 

exceptions: 

i. The Mediation Boards Act No. 72 of 1988 stipulates that where the 

value of an action does not exceed Rs. 25,000, such matter should 

first be referred for mediation.   
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ii. The High Court of the Provinces (Special Provisions) Act No. 10 of 

1996 states that where an action is commercial in nature and the 

value of such action exceeds Rs. 4,000,000, such action should be 

instituted in the Commercial High Court (a High Court vested with 

civil jurisdiction).   

3.43 An action must be instituted in the court within the local limits of whose 

jurisdiction— 

i. A party defendant resides; or  

ii. The land in respect of which the action is brought lies or is situated 

in whole or in part; or 

iii. The cause of action arose; or 

iv. The contract sought to be enforced was made. 

3.44 Every person is deemed in law to have a dwelling or place of residence, 

and where he has none he will be deemed to reside at the place at which he may be 

actually staying at the time.  A person can have more than one residence.  Where a 

court once obtains jurisdiction over a suit, it is not deprived of it because the defendant 

changes his residence. 

3.45 Appeals lie from the District Court, the High Court, and the Commercial 

High Court to the Court of Appeal, and thereafter to the Supreme Court.   

3.46 The Supreme Court is the highest court in Sri Lanka, from which there 

can be no further appeal.   

Criminal Jurisdiction 

3.47 In the ordinary course, criminal cases brought in Magistrates’ Court may 

be appealed to the High Court, then to the Court of Appeal, and finally to the Supreme 

Court. 

3.48 The Magistrates’ Courts exercise original criminal jurisdiction in most 

criminal actions, but in respect of serious offences and matters contained in Section 9 

of the Judicature Act, original criminal jurisdiction lies with the High Court.  At the 
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end of a preliminary inquiry, a Magistrate may commit an accused to stand trial before 

the High Court. 

3.49 Appeals lie from both the Magistrate’s Court and the High Court to the 

Court of Appeal, and then to the Supreme Court.  However, in respect of matters 

coming under the purview of the High Court of the Provinces (Special Provisions) 

Acts No. 19 of 1990 and No. 10 of 1996, appeals lie directly to the Supreme Court. 

G. Suits Against Government Officials 

3.50 Sections 456 to 465 of the Civil Procedure Code provide for suits—

including suits for damages—against the State and against sitting public officials, 

including Cabinet Secretaries, so long as certain procedural and notice requirements 

are followed.   

3.51 Under the State (Liability in Delict) Act No. 22 of 1969, an individual 

may sue public officials, including Cabinet Secretaries, for tortious conduct undertaken 

in their official capacities.   

3.52 All forms of remedies—including declarations, injunctions, compensatory 

damages, and punitive or exemplary damages—are available in suits against sitting 

and former public officials if it can be demonstrated that they have acted outside their 

remit; shown crass disregard for the procedures established by law; shown mala fides, 

ill will, or malice; or indulged in a frolic of their own.  

3.53 Public officials, including Cabinet Secretaries, are subject to criminal 

liability for wrongful conduct undertaken in abuse of their offices.  Criminal cases may 

be pursued both during and after a public official’s tenure in office.  As one treatise 

explains, “the criminal law neither favours nor discriminates against public officials as 

a matter of general policy, whether in regard to the incidence of liability or as to the 

quantum of punishment.  Their special duties and responsibilities justify particular 

protection in some contexts but render applicable sanctions of exceptional severity in 

others.”  Wickrema S. Weerasooriya, The Law Governing Public Administration in Sri 

Lanka 172 (2004) (quoting G. L. Peiris, Offences under the Penal Code of Sri Lanka
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343-44 (1973)).  Public officials can be criminally prosecuted for offences that include 

taking a gratification other than legal remuneration in respect of an official act, 

disobeying a direction of the law with intent to cause injury to any person or the 

government, fabricating an incorrect document with intent to cause injury, and 

impersonating a public official or wearing a uniform or carrying a public official token 

for fraudulent intent, among other things.  Id. at 173. 

H. Civil Procedure 

Source of Law 

3.54 The Civil Procedure Code No. 2 of 1889 consolidated and amended the 

laws relating to the procedure of the civil courts of Ceylon, and was proclaimed on 

August 1, 1890. 

3.55 The Civil Procedure Code repealed Ordinance No. 1115 of 1856 and 

Ordinance No. 18 of 1864, which embodied the rules of the District Courts, and 

Ordinance No. 9 of 1859, which embodied the rules of the Courts of Requests, and 

henceforth came to regulate all proceedings in the Ceylon civil courts. 

3.56 The Civil Procedure Code is based on the earlier Indian Civil Procedure 

Code of 1877 and the Code of 1882, with the amendments of 1888; the Civil 

Procedure Code of New York of 1880; and the English Rules of Court as framed in 

1883 and 1885 under the Supreme Court of Judicature Act. 

3.57 Since its enactment in 1889, the Civil Procedure Code has undergone 

several amendments.  Sri Lanka has recently enacted the Civil Procedure Code 

Amendment Act, No. 8 of 2017,  to further improve civil case management and the 

timely adjudication and disposal of civil cases.  More generally, Sri Lankan courts are 

committed to providing timely redress and in recent years have implemented case-

management systems to significantly improve judicial efficiency. 

Cause of Action Defined 

3.58 A civil action is based on a cause of action.  The popular meaning of the 

expression “cause of action” is that particular act on the part of the defendant which 
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gives rise to the plaintiff’s cause of complaint. 

3.59 A cause of action is the entire set of facts that gives rise to an enforceable 

claim, comprising every fact which, if traversed, the plaintiff must prove in order to 

obtain a judgment. 

3.60 A person is free to institute an action if he has a cause of action.   

3.61 Under Sri Lankan law, an action may be instituted— 

i. For the prevention or redress of a wrong; 

ii. To assert a right which is denied; 

iii. To enforce an obligation, the fulfillment of which is refused; 

iv. To enforce the performance of a duty, the performance of which is 

neglected; 

v. To obtain redress for the infliction of an affirmative injury; 

vi. To have a right or status declared.  

3.62 A plaintiff can pursue a claim for damages from the date of the cause of 

action as prescribed in the Prescription Ordinance No. 22 of 1871 and No. 2 of 1889, 

as amended by Act No. 5 of 2016. 

Available Causes of Action and Remedies 

3.63 Sri Lanka recognizes civil causes of action for wrongful death, assault, 

and battery that sound in tort.  It is commonly pursued in Sri Lanka in the ordinary 

course of legal activity and would encompass the allegations raised in the First 

Amended Complaint.  

3.64 There is no statute that sets out the elements of this cause of action; rather, 

it is structured according to the particular acts taken by defendants that give rise to a 

plaintiff’s complaint.   

3.65 Sri Lankan courts have the power to issue all remedies available in law 

and equity that are necessary to make a plaintiff whole.  Such remedies include 

declarations of rights, injunctions, compensatory damages, and punitive or exemplary 

damages. 
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3.66 Compensatory damages may include damages for pain and suffering, 

including emotional pain and suffering, as well as lost wages and other economic 

damages.  A successful plaintiff is usually awarded interest on damages and legal costs 

and disbursements in filing the action.  In calculating damages, the Sri Lankan courts 

will consider the nature of the pecuniary consideration that will compensate Plaintiff, 

as far as money can, for the loss suffered as a natural result of the wrong done. 

Available Forums 

3.67 There are several available forums wherein a plaintiff could raise claims 

like the ones at issue in this litigation.  

3.68 In the ordinary course, a legal action raising claims like the ones in the 

First Amended Complaint usually would be instituted in the District Court by way of a 

regular civil action for wrongful death, assault, and battery, and would seek a 

declaration and pray for damages or compensation.   

3.69 It is also possible to invoke the fundamental rights jurisdiction of the 

Supreme Court by seeking a declaration of an infringement of a fundamental right, 

coupled with a prayer for damages or compensation. 

3.70 A plaintiff can also invoke the epistolary jurisdiction of the Supreme 

Court by simply sending a postcard addressed to the Chief Justice setting out a claimed 

infringement of a fundamental right.  Should the Court agree to hear the matter, it 

would treat it no differently from any other petition and could order compensatory 

damages as a remedy. 

3.71 Additionally, or if a plaintiff chooses not to invoke the jurisdiction of the 

courts, a complaint of this nature could be referred to the Human Rights Commission 

(HRC) of Sri Lanka, which is a creature of statute.  The HRC is empowered to make a 

strong direction or recommendation or to refer the matter to the Supreme Court. 

3.72 Yet another method of presenting a complaint of this nature is to petition 

the Attorney-General or the Inspector General of Police.  The Attorney-General has the 

authority to direct an investigation and to initiate a criminal action.  The Inspector 
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General of Police has the authority to investigate a matter and pursue it in criminal 

court or have it referred to the Attorney-General. 

3.73 However, money damages can only be obtained from an established court 

of law, e.g., the Magistrates Court, the District Court, the High Court, or the Supreme 

Court. 

The Plaint and Service of Process 

3.74 An action of regular procedure is instituted by presenting a duly stamped 

written plaint to the court or to an officer appointed by the court for that purpose. 

3.75 There is no requirement for a plaintiff to be physically present in Sri 

Lanka in order to file civil actions or to initiate criminal proceedings. A plaintiff living 

abroad can initiate any legal proceedings in Sri Lanka by granting a power of attorney 

to a competent person.   

3.76 Where the action is for the recovery of money, the precise amount 

claimed must be stated.  In an action for a specific chattel, or to establish, recover, or 

enforce any right, status or privilege, or for mesne profits, or for an amount due on 

unsettled accounts, it is sufficient to state the approximate value of the chattel, right, 

status, or privilege, or the amount sued for. 

3.77 Once the plaint is filed, and copies of concise statements of the plaint are 

presented, the court issues summons requiring the defendant, or each of the defendants, 

to appear and answer the plaint on a specified date.  A summons is the first of several 

writs that are incidental to the proceedings in a sit, and serve as official notification to 

the defendant that she has been sued and should appear in court and answer the claim.  

When the plaint is accepted there is no need for a separate motion for summons, 

because it is the duty of the court to issue summons if it accepts the plaint.   

3.78 Sri Lanka is a party to the Hague Convention, which provides for the 

rendering of mutual assistance in civil and commercial matters between Sri Lanka and 

other countries.  It enacted a law, cited as the Mutual Assistance in Civil and 

Commercial Matters Act No. 39 of 2000, to give effect to the Hague Convention on 
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the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial 

Matters and the Hague Convention on the Taking of Evidence Abroad in Civil or 

Commercial Matters.  The Act states at 13(1) that the Sri Lanka Central Authority shall 

refuse to execute a foreign request “if he considers that the execution of the request 

will be prejudicial to the sovereignty or security of Sri Lanka.” 

Procedure 

3.79 The procedure of a civil action is either regular or summary.  Ordinarily, 

the procedure of an action should be regular.  Actions in which procedure may be 

summary are specially provided for in the Civil Procedure Code. 

3.80 Chapter XXIV of the Code describes the summary procedure to be 

followed in appropriate cases.  In the case Pitche Bawa v. Meera Lebbe, it was held 

that the summary procedure can only be adopted in cases for which it is expressly 

made applicable by the Code. 

3.81 Claims such as those raised by Plaintiff are ordinarily heard by a judge 

who makes findings of fact and law.  The burden of proof is on the plaintiff to prove 

liability by a balance of probabilities on the basis of materials averred in the plaint, as 

well as causation and the extent of loss and damages.   

3.82 Sri Lankan courts are able to compel both parties to litigation and non-

party witnesses to give testimony and to produce documents. Testimony is generally 

given orally and documents can be tendered in evidence.  There is also a provision for 

producing evidence by way of an affidavit of evidence in chief.  Plaintiffs and 

witnesses are permitted to proceed anonymously in Sri Lankan courts in the 

appropriate case and are afforded substantial legal protections from intimidation and 

retaliation under the Protection of Victims of Crime and Witnesses Act, No. 4 of 2015. 

3.83 Where a government official is listed as a witness, the Sri Lankan court 

will issue a summons on that official to give evidence and produce documents, subject 

to the rules governing official secrecy and matters of State security.   

3.84 Witnesses are examined by the legal representatives of the parties—
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usually by counsel, who is an attorney-at-law.  Judges may also ask questions of a 

witness. 

3.85 All civil actions against the State must be filed against the Attorney-

General and must include a letter of demand to the Attorney-General.  The Attorney-

General is named as a defendant in an action against the President and must be made a 

party in all petitions concerning violations of fundamental rights and constitutional 

matters.    

3.86 Once a public official has left office, he may be sued directly in his 

individual capacity. 

I. Initiation of Criminal Proceedings 

3.87 Criminal proceedings can be initiated by both the State and private 

individuals. 

3.88 Sri Lanka has enacted the Convention Against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment Act No. 22 of 1994, which 

criminalizes acts of torture. 

IV. Legal Opinions 

4.1 I have fully reviewed the First Amended Complaint filed by Ahimsa 

Wickrematunge against Nandasena Gotabaya Rajapaksa in the U.S. District Court for 

the Central District of California (Case No. 2:19-cv-02577-R-RAO). 

4.2 Based on my review of the First Amended Complaint and my knowledge 

of Sri Lankan law, I have come to the following legal opinions. 

A. Available Causes of Action and Remedies 

4.3 Assuming that all allegations contained in the First Amended Complaint 

are true and correct, Sri Lankan courts would have jurisdiction over the types of claims 

brought by the Plaintiff against the Defendant.  If properly pleaded, the allegations set 

out in the First Amended Complaint would constitute the basis for a cause of action as 

recognized under the laws of Sri Lanka and for which, subject to questions of proof, a 

remedy would be available from the courts of Sri Lanka. 
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4.4 Plaintiff could bring a suit for wrongful death, assault, and battery in the 

District Court by way of a regular civil action seeking a declaration and praying for 

damages or compensation.  Under Sri Lankan law, including the Recovery of Damages 

for the Death of a Person Act, No. 2 of 2019, a plaintiff can bring an action in her 

personal capacity to recover damages (including emotional damages) caused by harm 

suffered by a parent who is legally incapacitated. 

4.5 Plaintiff could invoke the fundamental rights jurisdiction of the Supreme 

Court by seeking a declaration of an infringement of a fundamental right coupled with 

a prayer for compensation or damages. 

4.6 Plaintiff could invoke the epistolary jurisdiction of the Supreme Court by 

simply sending a postcard addressed to the Chief Justice setting out a claimed 

infringement of a fundamental right.  

4.7 The Sri Lankan judiciary is an impartial and independent body that is 

capable of fully and fairly vindicating Plaintiff’s rights. 

4.8 The potential damages recoverable in the Sri Lankan courts for claims of 

this nature include compensatory damages and punitive or exemplary damages. 

4.9 Even if Plaintiff did not wish to pursue her claims in Sri Lankan court, she 

could file a complaint with the Human Rights Commission of Sri Lanka.  Or she could 

petition the Attorney-General or the Inspector General of Police.  

4.10 There have been instances in which the courts have directed the Attorney-

General to consider the filing of charges against public officials in respect of similar 

offences.  There have been instances in which the Attorney-General has filed 

indictments against high-ranking public officials, including in cases against a former 

Secretary to the President, a former Chief of Staff, and a former Minister.  Some of 

these cases have resulted in convictions, while others are ongoing or currently on 

appeal. 

4.11 For example, criminal charges are pending in Sri Lanka against 

Nandasena Gotabaya Rajapaksa, the defendant in this case.  A copy of the indictment, 
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with certified translation, is annexed to this declaration as Exhibit 2.  

4.12 All of these potential avenues for relief were available to Plaintiff from 

the time her claims accrued, both while Defendant was the sitting Secretary to the 

Ministry of Defence and after he left office. 

4.13 To the best of my knowledge, based on publicly available court filings, 

there is no evidence that Plaintiff has availed herself of any of the remedies described 

above. 

B. Jurisdiction 

4.14 In the event that the plaintiff’s claim were to be dismissed on forum non 

conveniens grounds, and if the plaintiff were to re-file her claim in Sri Lanka, the 

courts of Sri Lanka would have jurisdiction to hear her claims. 

4.15 Jurisdiction would be proper in Sri Lankan courts because (1) the cause of 

action arose in Sri Lanka; (2) Defendant is a citizen and permanent resident of Sri 

Lanka; and (3) there is no legal impediment to invoking the jurisdiction of the Sri 

Lankan courts.  

4.16 There is no requirement for a plaintiff to be physically present in Sri 

Lanka in order to file similar actions or to initiate criminal proceedings.  

4.17 A plaintiff living abroad can initiate any legal proceedings in Sri Lanka by 

granting a power of attorney to a competent person who is a resident of Sri Lanka.  

Powers of attorney can be general or special.   

4.18 A plaintiff living abroad can also avail herself of the epistolary 

jurisdiction of the Supreme Court even without granting power of attorney to a Sri 

Lankan resident.  The Court has discretion to review the matter. 

C.  Potential Defences 

4.19 The Sri Lankan courts would have subject-matter jurisdiction over 

Plaintiff’s case if it were to be dismissed for forum non conveniens and re-filed in Sri 

Lanka, subject, however, to several defences Defendant would be entitled to raise.  

4.20 Such defences would likely include laches, the principles of which are set 
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out in the Prescription Ordinance No. 22 of 1871 and No. 2 of 1889, as amended by 

Act No. 5 of 2016.  

4.21 Under the Prescription Ordinance, “[n]o action shall be maintainable for 

any loss, injury, or damage, unless the same shall be commenced within two years 

from the time when the cause of action, shall have arisen.”  However, courts have 

equitable powers to toll laches when there are valid and acceptable reasons to entertain 

complaints notwithstanding the lapse of time.  For causes of action giving rise to both 

civil and criminal liability, civil actions can be filed simultaneous to criminal 

proceedings.   

D. Ongoing Investigation in Sri Lanka 

4.22 The death of Lasantha Wickrematunge is currently under investigation by 

the Criminal Investigation Department, by the courts of first instance, and by the 

Attorney-General, who has been directing the investigations at the highest level.   

4.23 The investigations are presently ongoing. 

/// 

/// 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 16, 2019, I electronically filed the foregoing 

DECLARATION OF JOSEPH ASOKA NIHAL DE SILVA IN SUPPORT OF  

DEFENDANT’S  MOTION TO DISMISS PLAINTIFFS’ FIRST AMENDED 

COMPLAINT with the Clerk by using the CM/ECF system.  I certify that all 

participants in the case are registered CM/ECF users and that service will be 

accomplished by the CM/ECF system.

s/ Vicky Apodaca
Vicky Apodaca 
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