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Plaintifts hereby move for reconsideration of their previous request under Federal Rule of
Ciwil Procadure ("Bule”) 560d), based pon the intervening change in controfling law set forth in
Ford v. Gareia, No. 07-10357, 2002 178, App. LEXTS 7866 (1 11h Cir. Apr. 30, 2002).
L. INTRODUCTION

Last year, Plamiffs moved unsuccessfully for a determination under Fule 56(d) that the
fact al thizu;lul anls” de fure command autherity over the members of Tl Salvador’s Mililary and
Security Forces was without substantial conlroversy snd should be deemed eatablished for
purposes of tral. On Apnl 30, 2002, the Eleveanth Circuit held in Ford v, Grareia, 2002 TS,
App. LEXTS 7866, a0 #%1 123, that g prims facie showing of de jure command acthorily
establizhes a rebuttable presumption thal & commender has “effective command™ aver his troops
for purpeses of the command responsibilily dectring, The Ford decision thus clarified the law of
command responsibility mn this Cireuit, and made clear why Plainiffs' previous request for a
determination under Rule 36{d) would, if granied, significantly streamline the issues in this case.
recomsider ifs denizl of thelr meotion sesking & determination vnder Rule 56(d). Plainiiffs do nol
ask the Court to revisit their previous roquest for swmnary judgment s 1o the frst prong of the
command responsibility doctrine.
11, B.—i(fl';i{}RﬂlE?“{D

A, Plaintilfs® Previous Motion

Cn February 6, 2001, Plantiffs meved for partial summary judgment secking
delemunation as a matter of law that Delendants possessed de fure command autharity over
members of the Salvadoran “Militgry Forces™ (Infantry, Navy, and Adr Foree) and "Securty

Forces™ (MWatiomal Guard, National Pelice, and Treasury Police), and thus thal Plainl s salisfsd
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the first prong of the dectring of command responsibility with respect 1o each Defendant. In the
alternative, Plainti(f% soweht a determination under Rule 56{d) that Detendants cxercised de jure
command authority over morabers of the Salvadoran Military and Security Forces, See Motion
2t 6, 11-12." Plaintiffs’ Molion was supported by a Statement of Material Undisputed Facts,
which scf oul in delail (he nalure and extent of Delendants”™ de fare command anthority over their
lroops. Plaintills also set out the precize facts that they wished the Cowt to f'uu:.l estahlished
under Rule 36{d). See id. at 12

Diefendants’ Fesponse to Plaintifls” Molion was perlunclory and, as Plaintifls made clear
in their Beply (fled on March 8, 20017, failed 1o ciie & single senuines 1ssue of atenal [aet to
preciude summary judgment or & determination of delendants” de fure command anthosity
pursuant o Rule 36{d).

By Order dated March 1%, 2001, the Court demie] Plaintiffs’ Motion without opinion.

L. The Ford Decision-

In Fard, the Eleventh Cireult addressed “the allocation of the burden of proefin a civil
action involving the commuand responsibility doctrine browpht under the Torlure Vietim
Profection AcL.” Foed, 2002 App. LEXIS 706, at *1. Ford made new appellate law
establishing that a plamnfs m a crmminal or civil case based on the command responsibility
docione has (he vlimates burden o proving that a delendant commander exercised “etffective
command” over his troops, fd at #**¥11.23. Equally as significant, the Ford court rulzd thal the

' For the Court’s convenienee, Plaintiffs [le herewith a Notice of Filing Txhibits
(Exhibit A), Plaintiffs’ Scatement of Material Undisputed Faces {Exhibat B), Defendants’
Responss (Exhibit {01, and Plaintiffs’ Reply (Exhibii 1),
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cxistence of de jure comumand authority gives rise to a rebuttable presumption that a defendant
commander exercises Yeffective command' over his troops. £l at **16-17. Accordingly, once
de jure command authority 1= cstablished, 1f the defendant commander fails to come foraard
with evidenee to rebut the presumption of “effective command,” then the plaintifT"s burden of
persuasion as Lo ellective command” under the cotmmand responsibility doctrine s met. Jd
111, ARG IJ!;I-IICN'I"

This court has discretion to reconsider its previous Qrvder. Lomar ddver, of Mabile, fne.
v, City of Lakeland, 189 F R.D, 420, 289.90 (3D, Fla. 1999, Reconsideration may be granted
based vpon “sn indervening change 1n controlling law" Burger King Corp v Ashland Equities,
fnc, TE]1 F. Supp. 2d 1366, 1369 (5.1 Tla. 2002). The Ford holding, which complotely rocssts
the: ole of de fure command authority in the context of command responsibilily law, amply
justifies reconsideration of Plainiifls” Rule 56(d} reguest,

Giiven Fords holding that de frere command sulhodty gives risc to a preaumption of
“effective command, "’ Plaintiffs’ previoons request  that the facl of Delendunis’ de fure
command authorily be deemed undisputed, and ':E.t.?..l_'ulishcd as “without substantial controversy™
under Bale 56(d}  bocomes more important than ever, and ripe [or recon sideration.”
Drefendants have [ziled ilerly 1o maise a genuine issuc of material fact regarding their de jure
coemmand authorily over their troops, Under Ford, Plamtiffs arc entitled to use this fatlurs 1o

gslablish & presumplion of “effective command.” which 3 part of the burden Plaintifis must

2 -. ' . " oo

By contrasl, becavse the formulation of prong onre of the command responsibility
docirne in Plammifis’ Motion differs from the standard set out in Ford, itis not approprizte to
revive that poriion of Maincifis” reguest for swmmary judsment,
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carry to show liability under the carmmand responsibility doctrine.” As contemplated by
Rulc 5&(d), therefore, the Cowt can and should grant Plaintiffs” Motion in order o “narrow the
issues in the case, advance the progreas of the litigation and provide the parliss with some
guidance on how they proceed with the casc.” Warner v, United Staies, 698 T, Supp. 877, BEO
_{S.D- Fla. 1988) (citations ommifled),
IV, CONCLUSION

For the foregoing reasons, Plaint (s respectiully request that the Court reconsider 1ts
previous denial of adjudication under Rule 56(d), and find that the fact of Defendants” de jure
command authority (as detailed in Mlaintiffs’ Meonion at 12) 1= Pwithouot substaniizl controversy™

under Rale 36(d) for purposes of {nal,

Draled: May g2, 2002
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= Plaintiffs intend to submit a proposed iy instruction regardmg (his presumption,
consistent with the Ford holling.
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CERTIFICATE OF SERVICE
[HERERY CERTITY that a tree and corrsct copy of the forczoing has been furmished 1o
KURT B KLAUS, TE., ESQ., 3191 Coral Way, Suite 502, Miami, Florda 33143, by Facaimilz
and U.. Mail, this [ Gay o May, 2002 i
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