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APPENDIX 1
1. The Supremacy Clause to the Constitution, U.S. Const. art. 6, cl. 2, provides:
This Constitution, and the Laws of the United States which shall be made in Pursuance
thereof: and all Treaties made, or which shall be made, under the Authority of the United States,

shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

2. The Vienna Convention on Consular Relations, Dec. 14, 1969, 21 U.S.T. 77, provides in
its Preamble and Article 36: :

The States Parties to the present Convention,
Recalling that consular relations have been established between peoples since ancient times,
Having in mind the Purposes and Principles of the Charter of the United Nations concerning the
sovereign equality of States, the maintenance of international peace and security, and the
promotion of friendly relations among nations,
Considering that the United Nations Conference on Diplomatic Intercourse and Immunities
adopted the Vienna Convention on Diplomatic Relations which was opened for signature on 18
April 1961, ‘
Believing that an international convention on consular relations, privileges and immunities would
also contribute to the development of friendly relations among nations, irrespective of their
differing constitutional and social systems,
Realizing that the purpose of such privileges and immunities is not to benefit individuals but to
ensure the efficient performance of functions by consular posts on behalf of their respective

States,

Affirming that the rules of customary international law continue to govern matters not expressly
regulated by the provisions of the present Convention,’

Have agreed as follows:
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Article 36
Communication and contact with nationals of the sending State

1. With a view to facilitating the exercise of consular functions relating to nationals of the
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sending State:

(a) consular officers shall be free to communicate with nationals of the sending State and
to have access to them. Nationals of the sending State shall have the same freedom with
respect to communication with and access to consular officers of the sending State;

(b) if he so requests, the competent authorities of the receiving State shall, without delay,
inform the consular post of the sending State if, within its consular district, a national of
that State is arrested or committed to prison or to custody pending trial or is detained in
any other manner. Any communication addressed to the consular post by the person
arrested, in prison, custody or detention shall also be forwarded by the said authorities
without delay. The said authorities shall inform the person concerned without delay of his
rights under this sub-paragraph;

(c) consular officers shall have the right to visit a national of the sending State who is in
prison, custody or detention, to converse and correspond with him and to arrange for his
legal representation. They shall also have the right to visit any national of the sending
State who is in prison, custody or detention in their district in pursuance of a judgment.
Nevertheless, consular officers shall refrain from taking action on behalf of a national
who is in prison, custody or detention if he expressly opposes such action.

2. The rights referred to in paragraph 1 of this Article shall be exercised in conformity with the
laws and regulations of the receiving State, subject to the proviso, however, that the said laws
and regulations must enable full effect to be given to the purposes for which the rights accorded
under this Article are intended.

3. The Optional Protocol Concerning the Compulsory Settlement of Disputes, 21 U.S.T.
325, provides in pertinent part:

The States Parties to the present Protocol and to the Vienna Convention on Consular
Relations, hereinafter referred to as “the Convention”, adopted by the United Nations Conference
held at Vienna from 4 March to 22 April 1963,

Expressing their wish to resort in all matters concerning them in respect of any dispute arising
out of the interpretation or application of the Convention to the compulsory jurisdiction of the
International Court of Justice, unless some other form of settlement has been agreed upon by the
parties within a reasonable period,

Have agreed as follows:
Article I’

Disputes arising out of the interpretation or application of the Convention shall lie within
the compulsory jurisdiction of the International Court of Justice and may accordingly be brought
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before the Court by an application made by any party to the dispute being a Party to the present
Protocol.

4, Article 94 of the United Nations Charter, 59 Stat. 1031, provides:

1. Each Member of the United Nations underfakes to comply with the decision of the
International Court of Justice in any case to which it is a party.

2. If any party to a case fails to perform the obligations incumbent upon it under a
judgment rendered by the Court, the other party may have recourse to the Security Council,
which may, if it deems necessary, make recommendations or decide upon measures to be taken to
give effect to the judgment.

5. Article 59 of the statute of the International Court of Justice, 59 Stat. 1031, 1055,
provides: ‘

, The decision of the Court has no binding force except between the parties and in respect
~ of that particular case. ~
6. 28 U.S.C. 2253 provides in pertinent part:

(¢)(1) Unless a circuit justice or judge issues a certificate of appealability, an appeal may not be
taken to the court of appeals from —

(A) the final order in a habeas corpus proceeding in which the detention complained of
arises out of process issued by a State court; or

(B) the final order in a proceeding under section 2255.

(2) A certificate of appealability may issue under paragraph (1) only if the applicant has made a
substantial showing of the denial of a constitutional right. ‘

(3) The certificate of appealability under paragraph (1) shall indicate which specific issue or
issues satisfy the showing required by paragraph (2).

7. 22 U.S.C. 2254 provides in pertinent part:

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an
application for a writ of habeas corpus in behalf of a person in custody pursuant to the judgment
of a State court only on the ground that he is in custody in violation of the Constitution or laws or
treaties of the United States.
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(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the
judgment of a State court shall not be granted with respect to any claim that was adjudicated on
the merits in State court proceedings unless the adjudication of the claim —

(1) resulted in a decision that was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United States
LI I
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THE WHITE HOUSE
WASHINGTON

February 28, 2005

MEMORANDUM FOR THE ATTORNEY GENERAL

SUBJECT: ‘Compliance with the Decision of the
International Court of Justice in Avena

The United States is a party to the Vienna Convention on
Consular Relations (the nconvention") and the Convention's
Optional Protocol Concerning the Compulsory Settlement of
Disputes (Optional Protocol), which gives the International
Court of Justice (ICJ) jurisdiction to decide disputes

concerning the "interpretation and ‘application" of the
Convention.

T have determined, pursuant to the authority vested in me as
President by the Constitution and the laws of the United States
of America, that the United States will discharge its inter-
national obligations under the decision of the Intermational
Court of Justice in the Case Concerning Avena and Other Mexican
Nationals (Mexico V. United States of America) (Avena), 2004
TcJ 128 (Mar. 31), by having State courts give effect to the
decision in accordance with general principles of comity in
cases filed by the 51 Mexican nationals addressed in that

decision.
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