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PROCEEDI NGS

THE CLERK: CGivil Action 04-1360, Bashe Abdi Yousuf,
et al. v. Mhanmed Ali Samantar. Wuld counsel please note
t heir appearances for the record.

MR, McLISH  Good norning, Your Honor. Tom MLish
for the plaintiffs. Wth nme are Kathy Roberts, Debra Drake,
and Joseph Wit ehead.

THE COURT: Good norni ng.

MR. McLISH  Good norning.

THE COURT: All right, ny understanding is there's
one nore witness we're going to hear fronf

MR McLISH  Yes, Your Honor.

MS. DRAKE: Yes, Your Honor. This is another w tness
who was supposed to be put in through video. H's presentation
was over two hours. W have cut it down to just the one point
and the appropriate counter-designation.

Wth the Court's permssion, we can read it into the
record, or if you' d prefer the clerk to read it, we have a
mar ked copy.

THE COURT: 1'll have Ms. Gassmann sit in the w tness
box, and she'll read the witness's testinony. You can read the
guestions. And just when it's M. Drennan's questions -- |
assunme you have a couple of copies of the transcript?

MS. DRAKE: | have one, but we're about to get the

second copy so we can do that.
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THE COURT: Al right, okay. What's the name of this
W t ness?

MS. DRAKE: His nane, Your Honor, is Yousuf,
Y-0-u-s-u-f, Sharmarke, S-h-a-ma-r-k-e. The deposition was
taken on Septenber 13, 2007. M. Drennan was present as was
Attorney John Robell from Akin Gunp.

THE COURT: Al right. While we're waiting for that
to cone in, do you-all have any evidence that you devel oped
during discovery as to the financial assets of M. Samantar?
Was that investigated at all during discovery?

MR MLISH It was investigated sone.

THE COURT: The reason | ask you this is because as
you know, one of the requests you have in your case is for
punitive damages. A factor which a court is supposed to | ook
at or a jury if the jury were doing this is the ability of a
def endant to pay.

MR McLISH  Correct.

THE COURT: The only thing | have, and | consider it
part of the record of this case because it's a publicly filed
docunent, is the Chapter 7 petition of M. Samantar. | would
have assumed since you were seeking danages in this case that
t here woul d have been discovery into that area, and | just want
to know since this is your opportunity to have an evidentiary
hearing on the issue of damages what, if any, evidence you

devel oped on that issue.
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MR MLISH W did sone investigation. W, we
inquired at his deposition. W asked for docunents, | don't
believe we got any, that relate to his financial assets. W
asked himin his deposition. He denied having any assets, but
our investigation indicates that there was a tine at which he
left from Somalia with | arge anounts of noney.

He does own a house, we believe, either in his or his
wife's nane, but in terns of other evidence of his current
financial condition, we don't know.

THE COURT: Al right. Are we ready to proceed?

M5. DRAKE: Your Honor, ny apologies to the Court.

It seens that we do not have a second copy. It was taken back
to the law firmlast night.

Oh, the court reporter has one. She had nmade one.
Can | take her copy?

THE COURT: We're going to have to give it up for a
whil e, yes.

M5. DRAKE: M apol ogi es.

Thank you, Your Honor.

THE COURT: All right, go ahead.

(Excerpts of the deposition of YOUSUF SHARMARKE read
into the record as follows:)

M5. DRAKE: It starts on page 86, line 18, and the
guesti on:

"Q This conmunication systemthat you used to talk to your
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famly through the colonel, were other officials in the
government using the sane systemto communi cate?"

THE LAWCLERK: |I'msorry, | just need the -- okay.
Ckay.
"A. Wen there's a peace -- when there's peace, this radar
system has another function. That's to detect any eneny
aircraft that may conme into the air, into our space. 1In the
absence of any other form of communication, it was a way of
conmuni cation that the Arned Forces used.
Q Did you ever hear President Siad Barre communi cate using
this radar systenf
A Yes.
Q When do you renenber hearing himuse the radar systemto
conmuni cat e?
A | had 31st May when the SNMinvaded Burao. O her tine,
t he commander of the arny of the military there was killed
there and then -- then the regular conmunication fl opped
completely, it wasn't working because of the invasion and al
that. Then when the other system col | apsed, the radar system
was used to comrunicate to the people of Burao. And the day I
had been using, | was there so that | get -- | communicate to
nmy children or get comrunication fromny children, where | was
wai ting the communication fromnmny friend Warza, who was in
Har gei sa.

| canme to a small building where there was a radar
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near the airport of Galkayo, and | was waiting for

comuni cation fromny children, and that was the only means of
comuni cation then. Then | had that Mhanmed Siad Barre and the
Presi dent of Somalia and General Mhaned Ali Samantar, he

was -- mlitary-w se, he was of higher rank than the

President -- that is, General Samantar -- | had them

communi cating in through the radar. Both of themwere in --

they were in two radars.

Q Let nme stop you and ask you, where was Mhanmed Siad Barre?
A He was i n Mogadi shu.
Q How do you know he was i n Mgadi shu?
A | knew he's in Mygadi shu since he was ny president.
Q Were was - -
And | also had his words, words you can -- the kind of

order he was giving | heard.

Q Where was General Samant ar?

A He was i n Mgadi shu, al so.

Q How do you know he was i n Mygadi shu?

A | heard it himsay in his words, and they're the kind of
words that they were exchangi ng, orders that they were
exchangi ng.

Q They were both in Mgadi shu, but they were not in the sane
exact location in Mgadishu; is that right?

A No, they were not -- yeah, they were not in the sane

pl ace.
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Q Ckay. Wiat did you hear --
A | could tell that fromthe orders they were exchangi ng.
Q What did you -- what's the substance of the conversation
you heard between those two peopl e?
A It was that SNM i nvaded Burao, and they were fighting
while the people -- intow with the people, and they're
fighting the governnent forces inside the town, that Genera
Mohaned Ali Samantar received the comunication that the SNM
was fighting fromw thin the people, the position -- the
deci si on reached by Mhanmed Ali Samantar was to use heavy --
artillery to drive the SNM out of town. | heard himsay -- |
heard three words, him saying Samantar, Samantar, Samantar,"
concern with that -- that m ght not be in order

MS. DRAKE: Does it continue on page 24, marked on
t he bottonf

THE LAW CLERK: The next page | have is 28.

M5. DRAKE: Your Honor, may | finish the quote?

THE COURT: (Go ahead.

M5. DRAKE: ". . . Samantar, don't be quick in
bonbardi ng the town, and Samantar said, Samantar saying it
was -- it is nmust that we do that. The President saying |let us
not reach that position -- let us not nake that decision very
qui ckly of bonbarding the town, then the general replying that,
Samantar, it is nmust that we do that because they're already in

town fighting. It is nust to use the bonbs to drive them out
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of the town, the SNMtroops."

The followng for the record are the
count er-desi gnati ons submtted by M. Drennan. Question by
M. Drennan: "Al right."

And for the clerk, page 105, line 11.

"Q Al right. Are you here as a witness, as a volunteer" -

THE COURT: Wait. Do you not have it?

M5. DRAKE: Then | think we're set after this part.
| understand the issue. It should be fine on 106.

THE LAW CLERK: Ckay.

M5. DRAKE: And, Your Honor, she'll be fine once |
get through this part, which is:

"Question: Al right. Are you here as a w tness,
a volunteer, or were you ordered to be here as a witness by t
Gover nnent of Somal i | and.

"Answer: No, | was not ordered -- | don't have an
order fromthe Government.

"Question: Wen were you first contacted in
connection with this |awsuit involving Mhaned Ali Samantar,
client?

"Answer: | was contacted by an office that deals
with the massacres agai nst the masses. The genoci de t hat
happened in Hargei sa, an organi zation that was concerned with
that" --

And the clerk, that should start on the top of 106.

as

he

ny
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THE LAWCLERK: "Q \Wen were you contacted first?"
Excuse nme, that was your question. So --
M5. DRAKE: "Q Wen were you contacted first?
A When the decision -- when the decision was reached to be
of a different entity as the people of Somalil and, that office
was created, and it is the -- an office that -- which work is
to track the genocide.
Q So this organi zation, this office that you' ve tal ked about
is connected with Somalil and?
A It is an office concerned with humanitarian issues, and
that is the work it does, but it's not a governnent

i nstitution.

Q It is a governnent institution?

A It is not a governnment institution.

Q So it's what we call -- are you famliar with the term
"NGO' ?

A No.

Q So it's not a governnment institution, but where is it

| ocat ed?

A It is in Hargeisa.

Q kay. You're famliar with the Governnment of Somalil and?
A Yes, yes. |I'mone of the officers -- a governnent
official.

Q Al right.

A | am a gover nnment worker.
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Q You said you're a governnent official and a governnent
worker. Are you a menber of the ruling party?
A " mnot a nenber of the party, of the party. |I'ma
sol dier."

M5. DRAKE: Turning to page 108:
"Q | see. Have you discussed testifying, or the prospect of
testifying in this case, with the President of the H gh Court

of the mlitary in Somalil and?

A It is not his work. [It's not his duty. Because a w tness
wll not volunteer to be a witness, is just volunteering to say
what you witnessed as a person. It was either eyew tness or
ear-witness. It is not something to seek permi ssion doing it,

or one seeks permssion to do it.
Q | want to get back to the nane of the organization with
its office in Hargeisa that contacted you. Wat is the nane of
t hat organi zati on?
A It is called the office of -- we knowit is Somalia, and
the translation is the office that traces the genocide of the
masses. "

M5. DRAKE: On page 109:
"Q Al right. So this is a group that investigates
al | egati ons of genocide involving the Somali people?
A It is an office that works in human rights activities that
is concerned -- that concerns itself with human rights

activities, and that is now seeking to trace the injustice that
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happened. "
M5. DRAKE: The next passage is on page 118:

"Q Al right. Let's get back to -- well, how did you get

170

here to Oyibouti on this trip, the trip that brought you here?

A | amon | eave, and |I'mon | eave here.
Q How did you reach Di bouti?

A By air.

Q Al right. Wo paid for your ticket?

It is paid by the office of -- the Humanitarian O fice

that traces the genocide that happened, which is in Hargeisa.

Q kay. But -- all right.

And does this Humanitarian O fice, as you've
characterized it, have a Wb site?
A Actually, but I'"mnot sure. Maybe it has.
Q All right. Before comng here to testify, were you
interviewed by -- who interviewed you, if anyone?
A Yeah, there were people who asked nme about -- who
interviewed nme about this."

M5. DRAKE: Page 120, l|ine 1:
"Q Let ne see if I'"'mclear about this. This office, this
humani tari an organi zati on that you've descri bed based in
Hargei sa, did they contact you initially, or did you contact
t henf?
A They were addressing this issue especially on this, and

they were -- they identified the officers, the experienced
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officers, high officer, high-placed officers who were there
t hen, high-placed officers who were there then, and that's how
t hey contacted ne.
Q | see.

Where are you staying while you're here in Djibouti?
A | stay in this hotel.
Q Al right. Do you customarily stay at this hotel when you
visit Djibouti?
A This is nmy first tinme here. It is ny first time here.
Q Al right. Wo is paying for your hotel room here?
A | "' m gui ded by a person who cone fromthe office in
Hargeisa who is with me here. That is the one who directs ne.
He's the one who brought nme to the office, and he settled ne
her e.

Who is that person?

Hs nane is Sulaymaan. | wll show you now.

Q
A

Q What's his nane?
A Hs nane is Sulaymaan. H's nane is Sul aynmaan | snael .
Q How | ong are you going to be staying here?

A | will go with the next flight. If | get tonorrow --
pl ane leaving, | will go by it.

Q When did you arrive?

A | came yesterday evening."

M5. DRAKE: And the next page is on page 162, |ine

20, question by M. Drennan:
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"Q Had you ever heard the President of Somalia talking to the
prime mnister of Somalia over the radio or radar before?

A | heard that way day, and that day they were conpelled to
do so by conference, the northern region, the mlitary that was
in the northern region, the whole conmunication col |l apsed, was
destroyed. Radar was the only way they could reach to the
people in the northern region, the mlitary, the northern
region in the second week of -- since the start of the war, the
comuni cation i nproved, the communi cation inproved. The
channel s started worki ng agai n.

Q | thought you told nme or you told us in your testinony
this norning that the President was talking to the prine

m ni ster and not to anyone else; isn't that true?

A Yes. The words | heard he was telling -- he was talking
to Samantar, and Samantar was giving orders to the people who
were in Burao, the mlitary commanders in Burao.

Q Col onel Sharmarke, isn't it true that during that period
that you clained to have overheard this conversation between
Mohamed Siad Barre and Mohanmed Ali Samantar, that Mbhaned Siad
Barre, the President of Sonmlia, was in Addis Ababa, Ethiopia,
meeting with the Ethiopian governnent ?

A No.

Q How do you know t hat ?

A | was in the country. He was out of hospital, the

accident he was involved in 1986, he was a sick man. After
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that, he went to a neeting in Dibouti -- they net in DOibouti.
That ended in 1986. It wasn't in 1988.
Q How can you be certain that Mohaned Siad Barre was in
Mogadi shu in |late May of 1988?
A The only way is to go to Mogadi shu and | ook for the
officers who were working there then. [I'mready to go there.
WIIl you go with me, please, if you need to go with ne?
Q So the truth of the matter is that when you testified this
nmorni ng that Mohaned Siad Barre was present in Mgadi shu in
|ate May of 1988, that you did not know that to be a fact;
isn"t that true?
A | amsure of nmy facts. | ask -- | request you go and get
your facts right.
Q Vel |, beyond your belief that Mdhaned Siad Barre was in
Mogadi shu in May of 1988, what facts, if any, can you tell us
about that support your contention that Mhanmed Siad Barre was
i n Mbgadi shu at that tinme?
A You told ne he was in Ethiopia, and he did not go to
Et hi opi a."

MS. DRAKE: The next question is on page 170.

THE LAWCLERK: That is a page | don't have.

M5. DRAKE: Page 44, the big one.

THE LAWCLERK: No, it goes from42 to 45.

THE COURT: Do you want to read it in? o ahead.

M5. DRAKE: | will. Question by M. Drennan:




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Shar mar ke (By Deposition) 174
"Isn't it true that Samantar was not the minister of defense in
May of 1988? | asked you. W wll nove on to the next
guestion. | want to --

"Answer: | will answer the way | see -- | know, not
the way you want it. The mnistry of defense was Gabi yow. He
was --"

THE COURT: Wait. How do you spell that?

M5. DRAKE: Ga-b -- as in boy -- i-y-o0-w

"He was transferred fromthat post there afterwards,
but Samantar had many other roles to play. He was the deputy
of the National Security Commttee, which was the biggest post.
He was the prine mnister, second decision-nmaker, and he was
the expert in the act of war, the only one in Somalia.

Whenever there was equi pnent, he was the one who used to take
over that, and nost of the time he was successful.

"Question: Isn't it true that under the Sonal
Constitution, it is the President who is the commander-in-chief
of the Arned Forces, not the prime mnister?

"Answer: He was initially, but when he was -- but
when he was el ected, the chairman of the Socialist Party of
Somal i a, he gave -- he gave that role -- he passed that to
Samant ar .

"He left -- he no |l onger used the uniformof the
arnmy -- the arnmy uniform He put aside the arny uniform and

fromthere Samantar took over. And when the war and the
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conflicts, that was the duty of Samantar.

"Question: Isn't it true that Samantar was taken out
of the chain of command in 19877

"Answer: There was a tine he renoved, yes. There
was a tine he was transferred, that duty was transferred from
him yes. There are two tines -- there are two tinmes -- there
are two tinmes he was renoved fromthat hierarchy. Then they
required himagain and they returned him Once a tine was in
the '80s. His place was taken by a nan naned Omar Haji Masal e.
And the second tinme he cane back, he cane back, they required
him then he canme back. They needed him Then he cane back.

"Then there was a tinme then Gabooye was net, then
Gabooye was renoved fromthat post again, and Samantar cane
back. That tine he was the mnister for defense. One of the
sons of Mbhaned Siad Barre was given that role once toward the
end when things were getting haywire. There's a tine he wasn't
there, but he was returned to his post because of necessity,
because of his know edge in act of war and his experience.

"Question: Al right. At any point in May of 1988,
did Mohamed Ali Samantar assune the portfolio of m nister of
def ense?

"Answer: Yes. He used to fulfill his duty -- the
duty of the mnister of defense, using -- as using his role as
the deputy -- his role as the deputy National Commttee of

Def ense, the National Commttee of Security.
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"Question: In fact, he never was renaned to be
m ni ster of defense?

"Answer: And there is no | aw that was stopping him
fromplaying that role, to take over the task of the role of
t he defense mnister.

"But again, he even played his role in the field and
the frontier. There was no |law that was standi ng between him
and that. And he had enough experience and know edge, and
because of that, he was very quick. Watever work can be
acconplished, he |oved to be on the forefront, whether in
Mogadi shu maki ng the deci sion in Mgadi shu or going to the
battl efront.

"Question: If -- strike that.

"Answer: Mst of the time, he was successful in his
ventures before the comng of SNM but SNM destroyed the Sonal
Arny under the | eadership of Mhamed Ali Samantar and his
friends.

"Anot her thing, Mhanmed Ali Samantar, he said -- he
tal ked to the BBC radi o and decl ared that that was his work.

"Question: Again, I'mgoing to revisit the question
Mohaned Ali Samantar was not the mnister of defense in May of
1988, was he?

"Answer: In 1988, he could play that role, and
there's no law that barred himfromthat, and he had the right,

all the right, because he was deputy, deputy of the Security
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Commttee of the nation. He was deputy of the security of
the -- there was no |law that stood between himand taking that
portfolio."

MS. DRAKE: Now on page 175:
"Q Mhaned Ali Samantar was not -- strike that.

Wio was the mnister of defense in June of 19887
A Currently -- | can't tell -- | can't tell whether he was
the mnister then. At that tinme, we were at war with the
governnment of that day, and it was -- and it was getting -- it
was getting worse by the day. | can't tell the nonth he cane

back to that role as the defense mnister. There was nore --

t he governnment was tilting to a side. It was to the right of
collapsing. |It's not sonmething --
Q | want to be clear about this. You were a colonel in the

Somal i National Arny in June of 1988, were you not? Correct?
A Yes.

Q But you can't tell nme who the minister of defense in that
same nmonth was?

A This -- there was not any interest | was giving at that
time because we were in a fight. W were fighting them

Q When you say, "W were fighting them"™ you were still in
the Somali National Arny at that point, weren't you?

A There was no -- the SNMthat we tal ked about that invaded
was the breakaways fromthe Somali National Arny. There's

nothing Ii ke the National Arny that we tal k about people were
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| eaving the National Arny |ike nobody's business, and at every
poi nt when neant in any better that they were net, they were
def eat ed.

Now about m nister or who is mnister, who is not
mnister, who cared? But what | want to nmake it clear to you
is that Mohaned Ali Samantar, after the attack that Burao
sustai ned was the order that Mhaned Ali Samantar gave, and he
confessed that in a station, in a radio station, the BBC
Q Who do you contend was ordered in Burao to attack?

A I f you want the person Samantar gave the orders, | wll
tell you.

Q That's ny questi on.

A He was Col onel Kahiye. Colonel Kahiye, who was -- when
t he commander of the brigade was kill ed whose nane was Ade' ed,
in the same night he was sent from Garowe, and he |l ed the
attack agai nst Burao. Sanantar gave the order to Kahiye.

And if you need, I will tell you the exact word he
ordered him | can tell you, the words Kahiye -- Samantar told
Kahi ye as order, if you need.

Q VWhat are those words?

A Samantar told -- | heard Samantar telling use the
artillery, use Gaabo-addey, use Gaabo-addey, use Gaabo-addey,
make use of the weapon you have, make use of the weapons you
have, use (Gaabo-addey, and Gaabo-addey -- Gaabo-addey is the

commander of the heavy artillery in Somalia who was a general,
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and the man who is telling you things now knows Gaabo-addey.

He was the commander of the heavy artillery, and that was a

court that was used whenever -- the court that was used
whenever they want to say -- use the heavy artillery, they used
to say use (aabo-addey, use -- nake use of the weapon you have.

Those were the words of Samantar."

M5. DRAKE: Do you have page 467?

THE LAW CLERK:  Yes.

M5. DRAKE: Question by M. Drennan:
"Q Didyou ever wite down your account of this conversation
anong Siad Barre, Mhaned Ali Samantar, and Kahi ye before you
came here to Djibouti to give evidence today?
A | gave -- | kept it in menory, and that day | acquired
recorder to record it, but | did not have it, but | kept it in
my nmenory. And it was an indisputable fact that it was the
order of Mhaned Ali Samantar that was used to destroy Burao
and Hargei sa, CGebiley and Burao, every place of |saaq area
because if you would have ordered people not to bonbard the
towns, that would have been fulfilled. The way his order to

the contrary was fulfill ed.

Q So the answer is no, you did not wite this down, correct?
A No, | did not wite.

Q Al'l right, next question

A But | recorded.

Q Next question, next question. No, please. Next question
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Did you give any interviews to the nedia about this
conversation that you all eged to have overheard between the
President and the prime mnister?
A No, | did not.
Q Dd you give any interview to anybody from"Africa Watch"
concerning this conversation you alleged to have overheard
bet ween the President and the prinme mnister?
A What is "Africa Watch"?
Q Did you give this account or give any account of this
interviewor -- strike that -- this conversation that you
all eged to have overheard between Siad Barre and Mohaned Al
Samantar in any human rights organi zati ons?
A Yes, yes, once, once they canme to ne in Hargeisa, and |
gave --"

M5. DRAKE: And you have page 477

THE LAW CLERK:  Yes.

| think you cut nme off.

M5. DRAKE: That's where his designation ended.

So page 182, line 18:
"Q Col onel Sharnmarke, just after we broke for your prayers,
you told us that Samantar was a good man, didn't you?
A Yeah, he was. In the reign of Mohaned Siad Barre, he was
anong the best people and nmen. Wen it conmes to patriotism and
in the building of the Arned Forces, and when we were fighting

with Ethiopia, the kind of success that cane because of his
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work, that is the aspect of himthat we |loved. W |oved him
because of that.

But there was a mi stake that was nade, m stake that
was nmade, a m stake or an injustice was conmtted agai nst |saaq
and the Majerteen. Unlucky, unfortunately or fortunately,
Samantar in the two incidents, he was the saw that was used to
cut, because that was his role, the role he performed, because
of the role he perforned.”

MS. DRAKE: And, Your Honor, that concludes the
introduction of the Sharmarke evidence.

THE COURT: All right.

M5. DRAKE: Thank you.

And thank you to the clerk.

THE COURT: All right, is there any other evidence?

MR MLISH Your Honor, |I'd like to nove in sone
nore exhi bits.

THE COURT: All right. What nunbers?

MR MLISH 1'd like to start with No. 93.

THE COURT: 93?

MR MLISH Yes, Your Honor, whichis a, it's a
cable, I think it was one that | left off ny |ist yesterday.
It's the cabl e between the Enbassy in Mgadi shu, U S. Enbassy
to the State Departnent in Washi ngton

THE COURT: Al right, it's in.
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(Plaintiffs' Exhibit No. 93 was received in
evi dence.)

MR, McLISH  Exhibit No. 94 is a copy of the Somal
Constitution. That was stipul ated as adm ssi bl e by
M. Drennan.

THE COURT: Al right, it's in.

(Plaintiffs' Exhibit No. 94 was received in
evi dence.)

MR McLISH No. 112, Plaintiffs' Exhibit 112 is a
report fromthe State Departnment by Robert Gersony, listed as a
consultant to the Bureau for Refugee Prograns of the United
States Departnent of State, entitled "Wiy Somalis Flee,
Synthesi s of Accounts of Conflict Experience in Northern
Somal i a by Somali Refugees, Displaced Persons and O hers,"
dat ed August 1989.

THE COURT: Was there an objection filed by
M. Drennan to that?

MR. McLISH | believe his objection -- he did not
stipulate to its authenticity, and he reserved all objections,
| believe.

Oh, he did stipulate to authenticity. |'msorry.

THE COURT: Al right, 112 is in.

(Plaintiffs' Exhibit No. 112 was received in
evi dence.)

MR MLl SH: Now, there are two exhibits, 121 and
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129, which are what are called Country Reports on Human Ri ghts

that are submitted by the Departnent of State to U. S. Congress.

THE COURT:

MR McLI SH

Hol d on a second.

M. Drennan did stipulate to the

authenticity of those two docunents.

THE COURT: Wat are the dates on these things?
MR. McLISH  Pardon nme, Your Honor?
THE COURT: What are the dates? | can't tell from

| ooki ng at them
t hese reports?

MR McLI SH

Reports on Human Rights Practices for

THE COURT:

involved in this case.

I n other words,

what's the tinme frane for

The first one, 121, is the Country

1982.
Vel |,

that's well before the events

| don't see what the rel evance of

' 82

woul d be. W're tal king about events in the '86 to '89 tine
peri od.

MR McLISH  The rel evance, Your Honor, is twofold.
One is that it's reporting on human rights viol ati ons happeni ng

that early, well
are conpl ai ni ng about,

Bashe Yousuf,

bef ore many of the abuses that our

but | would also note that M. Yousuf,

hi s abuse began in 1981.

THE COURT: Al right, it's in.

(Plaintiffs' Exhibit No. 121 was received in
evi dence.)

THE COURT: And 29 is the other one?

plaintiffs
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MR, McLISH 129 is the Country Reports on Hunan
Ri ghts Practices for 1990.

THE COURT: Al right, it's in.

(Plaintiffs' Exhibit No. 129 was received in
evi dence.)

MR, McLISH  And both of those, | should say, Your
Honor, they're excerpts of a larger report that just includes
the Somalia portion.

THE COURT: All right.

MR MLISH Plaintiffs' Exhibit 144 --

THE COURT: Hold on. |'msorry, 1447

MR McLISH  Yes.

THE COURT: Yeah.

MR, McLISH This is the United Nations report,
"Forensic report: prelimnary assessnent of mass graves in the
vicinity of Hargeisa, Somalia," dated 30 Novenber 1988.

THE COURT: All right.

(Plaintiffs' Exhibit No. 144 was received in
evi dence.)

MR McLISH: |'msorry, Your Honor?

THE COURT: That's fine. Anything else?

MR McLISH Oh, Plaintiffs' Exhibit 303 is a report
by the GAO. | need to look at it to see whether it was called
t he Governnment Accountability O fice or the General Accounting

Ofice.
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That's still when it was called the United States
General Accounting Ofice. My 1989, a report entitled
"Somal i a, (bservations Regarding the Northern Conflict and
Resulting Conditions."

| believe M. Drennan stipulated to the authenticity
of that docunent.

THE COURT: Al right, it's in.

(Plaintiffs' Exhibit No. 303 was received in
evi dence.)

MR, McLISH Plaintiffs' Exhibit 328 is a report from
t he National Acadeny of Sciences Conmittee on Human Rights
titled "Scientists and Human Rights in Sonmalia.”™ M. Drennan
did not stipulate to the authenticity of that docunent.

THE COURT: | don't see the need for this. This is
again, the case is only involving damages at this point, and
this woul d appear to be sonmewhat cunul ative to what we've
already got in this record, and it appears to include all kinds
of hearsay. No, it's not going in.

MR McLISH Very well, Your Honor.

Now, the remaining set of exhibits that we woul d nove
in are all Amesty International reports and rel eases. There's
about a dozen of them They're all nore than 20 years old, so
| think they fit the ancient docunment exception to the hearsay
rul e.

THE COURT: No, I"'mnot going to |oad up the record
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with that. No.

MR, McLISH  Very well, Your Honor. Then the
plaintiffs rest, Your Honor.

THE COURT: Al right. And we're going to hear
cl osi ng argunment now?

MR McLISH  Yes, Your Honor. OCh, one nore thing I
shoul d nention, Your Honor: There is a joint stipulation of
uncontested facts that is part of the court record, docunent
No. 228, filed Cctober 20, 2011

THE COURT: All right.

MR McLISH AmI right in assumng that that's part
of the record?

THE COURT: Absol utely.

CLOSI NG ARGUMENT
BY MR MLI SH

Your Honor, it's been a long road for these
plaintiffs. Wen M. Qilaid was digging hinmself out of a pit
of corpses 24 years ago in Sonmalia, he could not have known
that he woul d ever get any justice, that any of these
plaintiffs would get any justice, and |I'm sure coul d not
bel i eve or would not have imagi ned that sone justice mght cone
24 years later in a courtroomin Al exandria, Virginia.

The task of determ ning damages and neting out sone
justice in this case falls to this Court primarily for two

reasons. One is that General Samantar lives in Fairfax, wthin
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this district, and the second is that this country, United
States, denocratic institutions have decided there should be a
renedy in a case like this.

The long road to today includes seven years of
l[itigation, which it's interesting that the seven years that
this case has been going on matches in length to a certain
degree the amount of tine that Bashe Yousuf spent in solitary
confi nenent all by hinself.

For the entire time that this case has been going on
Ceneral Samantar has rai sed every obstacle that he could
defending his conduct in this court. Wen he was prine
m ni ster of Somalia, when he was the defense mnister of
Somal i a and the commander of the Arned Forces, he gave the
plaintiffs and the other people in Sonmalia no process at all

M. Culaid had no process. He was lined up in front
of a pit and shot with others, but when the tinme cane,

M. Samantar took advantage of every single opportunity that he
had to delay the day that he would defend his actions in this
court. Wien there were no maneuvers left, he canme to this
court yesterday and personally defaulted and admtted all of

t he wongdoi ng all eged by these plaintiffs.

So although it's been a long tine in comng, we're
grateful that this day has cone. So it falls to this Court to
assess danamges. W submt that a substantial award of

conpensat ory danmages and a substantial award of punitive
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damages i s warrant ed.

Wth respect to conpensatory damages, conpensatory
damages, of course, are to nake the plaintiff whole, and
think it may go without saying that noney is a grossly
i nadequate tool for that task in a case like this. No anount
of nmoney can nmake these plaintiffs whole, but it's the only
tool in the Court's tool box, so that's the tool that the Court
must use.

Wth respect to Bashe Yousuf, he testified yesterday

that he was arrested by CGeneral Samantar's mlitary for doing

good deeds around Hargeisa, like trying to inprove the schools
and clean up the hospital. For that he was tortured, the
i nfanous M G position, waterboarding, and worst of all in his

view, seven years of solitary confinenment in a mlitary prison
operated by General Samantar's arny.

You saw the enotional pain that he still carries al
this tinme later, and it falls to this Court to try to put a
value on the pain and suffering that, that he has gone through
and still goes through.

You heard from M. Aziz Deria and his sister, N no.
They | ost their father and their brother in the indiscrimnate
killing in Hargeisa by General Samantar's arny in June of 1988.
The city they were born and raised in was conpletely destroyed.

You heard NNno Dirie's description of fleeing the

city, with dead bodi es everywhere and the stench of it. \What
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dol lar figure can nmake them whole for their suffering?

Bural | e Sal ah Mohanoud, he and his famly were
cel ebrating a holiday cooking food. General Samantar's arny
arrived, accused them of hel ping the resistance, the SNV
forced Buralle and his brothers into a truck, and took themto
a mlitary base. They were put in the infanbus M G position,
kept that way for an hour-long drive fromone place to another
They were packed into a cell with others, summarily sentenced
to death.

Burall e only escaped because a commander |et him go
rather than kill three brothers fromone famly, and as he ran
down the road, he could hear the gunfire as his brothers were
presumabl y execut ed.

So again, the task is for the Court, what can
conpensate Buralle for what happened to himand for the | oss of
hi s brothers?

| mentioned M. Gulaid, lined up and shot with others
into a pit, mraculously survived, clinbed out, found his
shoes, and staggered honme, seeing a city destroyed. Wat can
conpensate hin?

Al'l of these people have suffered what no one shoul d
have to suffer at the hands of another, nuch | ess at the hands
of one's own governnent.

In brief, Your Honor, the conpensatory damages to

whi ch these people are entitled is quite substantial. As Your
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Honor noted earlier, we are al so seeking punitive damages.
Puni ti ve damages are appropriate here because the defendant's
conduct was intentional, malicious, wanton, and reckless. It
showed an utter disregard for the potential consequences of his
acts on the safety and rights of others.

He has admtted it by taking the default, and again,
it's going to fall to Your Honor to determ ne an appropriate
figure in light of that adm ssion, and of course, the Court
wll take into consideration the purposes of punitive damages,
which are to punish, to deter simlar conduct in the future,
and to denonstrate that the types of conduct that Genera
Samantar commtted, types of abuses that he commtted will not
be tol erat ed.

So the Court nust consider the enormty of the
wr ongdoi ng that General Samantar is responsible for, and we
woul d submt, Your Honor, that here it's especially enornous.
Hi s conduct is especially egregious because it's not just
command responsibility. [It's not just the fact that Genera
Samant ar was second in command and the ultimate mlitary figure
in the country and the person ultimately responsible for the
conduct of the mlitary. Here it's also that he personally
went to Hargeisa and was in comand when the atrocities
happened there in June of 1988.

There's plenty of evidence to find himresponsible as

a -- as the top commander. As Your Honor knows, the Barre
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regine was a mlitary dictatorship. It ran the country with an
iron fist. General Samantar was the fist. He was in charge of
the mlitary, and you heard M. Sharmarke testify today he even
outranked Siad Barre in terns of mlitary. He was first in
command of the Arned Forces.

You may recall that Bashe, Bashe Yousuf testified
about how he used to see pictures of General Samantar all
around. That's the type of prom nence that General Samantar
had in the country. He had been part of the coup from 1969,
and he remained a cl ose confidante of the dictator and in
charge of the mlitary all the way until when the governnent
col | apsed in 1991.

He was on the Suprene Revol utionary Council, which
was the junta that ruled the country. So there's plenty of
evi dence that Samantar was aware of and coul d have stopped the
human rights abuses being perpetrated by his mlitary, by his
underlings, and he made no effort to punish them

|'d like to refer Your Honor to an exhibit that is in
evidence, Plaintiffs' Exhibit 15. 1'mgoing to ask Janey to
put it up on the screen.

This is a cable fromthe then anbassador to Sonali a,
U. S. anbassador to Somalia, Frank Crigler, fromMarch of 1990.
And, Janey, if we could see -- well, the first page you'l
see -- well, can we look at the top of the second page?

There's a subject, "Prine Mnister Samantar.
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Perestroika in Somalia a Reality,” and this is M. Cigler
reporting on communi cations he had with Prime M nister Samantar
at that time, and | just want to point to page 5 of this
docunent, and at the top is paragraph 5, and at the end of the
second paragraph there, you'll see M. Cigler is reporting
what he told the prine mnister, Samantar, about the -- his
view and the U. S. governnent's view of what has happened in
Somalia, and he says, "Sonmalia's mlitary establishnent has
been the nost flagrant violator of human rights."

That's what the United States anbassador determ ned.
That's what the United States anbassador said to Prinme M nister
Samantar's face in 1990, and that falls on General Samantar.

He was Somalia's mlitary establishment.

Let's also take a look at Plaintiffs' Exhibit 35, and
inthe mddle of the first page, you'll see the subject, this
is a cable again from Anbassador Crigler from Cct ober of 1989.
The subject is "1989 Country Report on Human Ri ghts Practices:
Somalia.” So this is the Enbassy in Mgadi shu reporting back
to the State Departnent their report on human rights practices
in Somalia, and this is a tinme when General Samantar is the
prime mnistry -- prinme mnister of the country.

On the second page of the document, in the m ddle,

m ddl e paragraph, there's a sentence: "During 1989, arny
conbat units and mlitary police resorted to attacks on

civilian villages, roundups and summary executions as neans of
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conbatting the anti-reginme Somali National Mvenent (SNV,
ot her di ssent groups, and rioters.™

On page 4, the bottomof the page, there's a section
of the report that begins "Section 1," and then subsection A,
"Political and other extrajudicial killing. During 1989,
extrajudicial killing was enpl oyed as a nethod of warfare in
Somalia' s civil conflict. Government forces were the worst,
t hough not the only offenders. Sone incidents could be
attributed to poor |eadership, poor training, inappropriate
equi prent, or poor discipline, but the pattern of raids on
civilian villages, reprisal killings, and summary executions
suggested that extrajudicial killing had sone degree of
official sanction."

It goes on to list sonme docunented incidents, the
first one of which is fighting around the northern town of
Eri gavo, and at the end, Anbassador Crigler notes that the
pro-governnment mlitias drove the SNM out and killed about 200

| saaq civilian inhabitants of the town.

THE COURT: Al right, let nme just stop, though. 1'm
readi ng the whol e paragraph. Mke sure |I understand this. It
says, "In fighting around the northern town of Erigavo in

March, SNM fighters of the Isaaq clan killed a nunber of
unresisting civilians. Pro-government mlitias then drove the
SNM out of Erigavo and killed about 200 |Isaaq civilian

i nhabitants of the town."
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194

THE COURT: Hold on just one second. There has been

reference before to Marehan. That's another clan; is that

right?

MR MLISH Right.

THE COURT: And the next paragraph says, "Marehan
soldiers carried out reprisal killings of Isaaq civilians, 94

dead according to sone reports, after a | andm ne expl osi on on

t he Burao-Berbera road in May."

| nmean, this report is reflecting all sorts of fights

goi ng on between the warring factions.

MR, McLISH Correct. There were fights. There were

warring factions.

THE COURT: And reprisals by both sides against
civilians.

MR. McLISH Reprisals by both sides. And our
contention is that -- and the reports will indicate that the
Somal i governnent reprisals and abuses were nmuch worse, but t
fact that the SNM may have been abusi ng human ri ghts does not
excuse Ceneral Samantar's conduct of the sanme abuses.

So | offer those docunents for Your Honor's

consideration. There are many nore that tal k about what was

he
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going on at that tinme, but to indicate that there was a pattern
of sane types of abuses going on that were being perpetrated by
the mlitary of which General Samantar was in charge, but
again, as | said before, it's not just that. |[It's not just
that he was in charge of the mlitary. He went to Hargeisa and
had direct personal control of the operations up there in June
1988 that left the place devastated.

| would like to play for Your Honor the, the
portion -- the key portion of his interview with the BBC that
we heard sone of yesterday but nay have been difficult to hear
We have a slide that has the quotation on it as well, which is
now up on the screen, and, Janey, could you play the tape?

(Audi ot ape excerpt played as follows:)

"I was there at that tinme, but | was not the
commander of the unit. | was the higher-ranking person in
Har gei sa; therefore, it was necessary those commanders to
consult with ne and to have directions fromnyself.

"As you know, the top person in the area of conflict
shoul d give the | ast okay.

"Yes, | give this okay. How to use tactically, how
to enploy the units; it was ny task to give themdirections and
the directives."

(End of audi otape excerpt.)

MR MLISH That's what CGeneral Samantar admtted to

in 1989 in that interviewwith Elizabeth Ohene, and let's talk
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about what he admtted to. The conflict in Hargeisa that he
was in charge of left the city destroyed, |left thousands of
civilians dead. W've heard the testinony about nass graves,
mass executions. W' ve heard the testinony about children
being killed, students. W heard that from M. Abdul | ah
yesterday in his video deposition. W heard about the
i ndi scrimnate bonbing of the town, and we heard that these
t hi ngs were perpetrated on people with no connection to the
resi stance what soever.

Now, | submt that General Samantar made this
adm ssion in 1989 because he did not foresee that what he was
admtting to woul d be exposed to the world and the enormty of
what happened in Hargeisa. He thought he could pass it off as,
oh, that was -- there was sone collateral damage, but | think
the tell here is that as trial approached and we were finally
able to take M. Samantar's deposition, he denied that he was
in charge in Hargeisa. He denied that he had given this
interview. He denied that he had made this adm ssion, because
he knew that if he admtted it, he was sunk, because what
happened in Hargei sa under his command was truly, truly awful.

And I'd like to point Your Honor to one of the
docunments, Plaintiff Exhibit 112, that Your Honor just admtted
a few nonments ago. This is the report of Robert Gersony that
he did for the State Departnent. On page -- and you'll see,

Your Honor, that it was submtted to a director for Bureau of
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Ref ugee Prograns and an anbassador who was an Assi st ant
Secretary of State, Bureau for African Affairs. This is August
of 1989.

And what M. Gersony did is he went and he
i nterviewed hundreds of Somalis in refugee canps and ot her
pl aces in Ethiopia and in Somalia, and his findings and
concl usi ons appear on page 65 of Plaintiffs' Exhibit 112. It's
page 60 of the actual report. It's the 65th page of the
exhibit. So in the upper right-hand corner, it's page No. 60.

Fi ndi ngs and concl usions, you'll see he -- the report
references that these findings are based principally on
interviews with over 250 residents and forner residents of
northern Somalia, and | just want to point to -- and he breaks
it up, first he tal ks about Somali Arnmed Forces' conduct in the
report, and later in the report, he tal ks about conduct of the
SNM so he's reporting on both sides.

Your Honor, our, our position is that it's the
conduct of the Somali Arned Forces that are relevant in this
pr oceedi ng.

So in paragraph 1, what does M. Gersony report? He
says: "lIn response to the SNMs May 1988 intensification of
the civil conflict in northern Somalia, the Somali Armed Forces
appears to have engaged in a w despread, systematic, and
extrenely violent assault on the unarned civilian |saaq

popul ati on of northern Somalia in places where and at tines
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when neither resistance to these actions nor danger to the
Somal i Arned Forces was present.”

So that puts to rest the collateral damage i dea.

He goes on in paragraph 2: "The Somali Arned Forces
conduct ed what appears to be a systematic pattern of attacks
agai nst unarnmed civilian Isaaq villages, watering points and
grazing areas of northern Somalia, killing many of their
residents and forcing the survivors to flee for safety to
renote areas within Somalia or to other countries.

"3. The Sonmali Arned Forces engaged in a pattern of
roundups, sumrary executions and massacres of many hundreds, if
not nore, unarned civilian Isaaqs. Sone of these actions
appear to have been reprisals for acts conmtted by the SNM
the notives for others are not clear, but the appearance that
victins were selected for these killings principally because of
their ethnic identity is unm stakable."

"1l skip to No. 7 on the next page, where he reports
that civilian detainees in Somali governnment prisons accused of
supporting the SNM appear to have been at |east at tines
routinely the objects of ill treatnent, including severe
beati ngs, stabbing, prolonged choking, use of netal clips and
el ectric shock on flesh and testicles, and imersion in
excrement. This ill treatnment sonetinmes resulted in death.

Paragraph 8, "It is conservatively estinmated that at

| east 5,000 unarnmed civilian | saaqs were purposefully mnurdered
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by the Somali Arned Forces between May 1988 and March 1989, in
t he absence of resistance and in contexts which presented no
i mredi ate danger to these forces."

That's what General Samantar admtted to when he
admtted to being in charge in Hargeisa. And he does not have
t he excuse that he was under orders, not that that would
matter, but you heard today in M. Sharmarke's testinony how it
was Barre, the dictator, who was saying don't be so swift to
use the artillery, and Samantar is reported to have overrul ed
Barre in saying it nmust be done.

Your Honor, the evidence in this case establishes
egregi ous conduct by the general. It establishes that his, his
actions were deliberately, intentionally, purposefully
mal i ci ous, reckless, wanton, with conplete utter disregard of
the rights of other people, including these plaintiffs,

i ncluding the |saaq popul ation of northern Somalia. A
substantial punitive danage award i s appropriate.

Wth regard to your question about General Samantar's
assets, we do not know what his assets are. Wien he filed
bankruptcy | ast Sunday night, he didn't include a schedul e of
his assets. The bankruptcy judge in our hearing on Tuesday
noted that his assets are unknown.

And | woul d suggest to the Court that it not be
i nfluenced by the filing of bankruptcy and, and by Genera

Samantar's contention that he has no assets. That's yet to be
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det er m ned.

We intend to file a notion with this Court for
sanctions at sone point in the near future about the way the
| ead-up to this trial occurred, and -- but | think it's telling
and | think General Samantar's conduct during this litigation
is indicative of the type of conduct for which punitive damages
shoul d be awar ded.

And I'lIl end with just a remark about the conpani on
case that this Court has, the Doe v. Ai case, which we al so
represent the plaintiffs, and M. Drennan al so represents the
defendant, and we think it's, it's inmportant to avoid in that
case having a run-up -- or a reprise --

THE COURT: | don't think that's appropriate to raise
inthis context. Let's take care of this case first. And |
don't disagree with you, but I don't expect the same probl ens.
We will address that in the context of that case, not this one.

MR MLISH  Understood, Your Honor.

THE COURT: All right.

MR McLISH Al right. Wth that, Your Honor,
plaintiffs respectfully request that Your Honor award
substanti al conpensatory danages, substantial punitive danages,
and 1'mnot going to suggest dollar anounts to the Court. |If
Your Honor is interested in briefing about danages issues,
we're happy to brief any issues that the Court nmay have, and

we're al so happy to provide exanples of simlar cases in which
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the trier of fact both in default situations and jury trial
situations, where they were -- where they were awarded dol |l ar
anounts in simlar circunstances, so you could see the kind of
range that there has been.

THE COURT: Al right, thank you. | think we have
nore than enough evidence with which to work at this point.
Qoviously, it will take some tine to get a decision out.
There'Il be a witten deci sion.

And in the nmeantinme, what's happening -- |'mjust
curious, in light of the default, does that have any inpact --
well, both the default and the still pendi ng bankruptcy, has
the Fourth Circuit been notified about those events, do you
know?

MR MLISH | do not believe they've been notified
about the default.

Was sonething filed on the bankruptcy?

| don't, | don't think there was sonething filed. |
don't believe there was a suggestion of bankruptcy simlar to
what was filed here. | don't believe that was filed in the
Fourth Circuit. So it's yet to be seen what effect these
events will have on the pending Fourth Grcuit appeal.

THE COURT: Al right. Well, make sure you don't
bunp into any stay issues in case there is sonmething there.

MR, McLISH. Thank you.

THE COURT: Al right, we'll recess court for the
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day.
MR. McLISH.  Thank you very nuch.
(Which were all the proceedi ngs

had at this tine.)

CERTI FI CATE OF THE REPORTER

| certify that the foregoing is a correct transcript of
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